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UNITED STATES DISTRICT COURT, 


FOR THE EASTERN DISTRICT OF NEW YORK. 
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UNITED STATES OF AMERICA, 


V. 

PENT-R-BOOKS, INC., 


Plaintiff , 


Defendant. 
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CIVIL ACTION NO. 69C 1362. 





























complaint filed, summons issued. 


returned end filed. Deft srvd on 


J - gum OH flTTP ifTTJgn, It la stipu lated andagreed| 
fry *nd between tiie ettorneys for t he pert lee hereto that, the tljpe 
I to wove or manor with reg ard to the Com pla int herei n by and lfr 

_ hereby la extended ap jo an d In cluding June 30^1970^_ f 

Tl F/P tiled to kttjn)fO\T _ j 3 

belt and concluded. ; 


- Pre -trial co nfer ence held 


11/17/71 (By Pooling, J.-Conference memo & order directing that 


Mr. Le/y & Asst. OS Attv submit draft decrees, etc 


(indicated, filed. (Filed in 69C1290) 


9-S--T3 Notice of motion and nwmr an dua of law gran ting Bimrmm -ry judg 
_ ®*nt In faewr of pltff ret 9-26-73 at 4:30 P.M. filed. 


.9-9-73 Pltf f ya statem ent pursuant tg loc&l ru le 9(g) filed. _ 

11-29-73} Notice of cross action and memorandum in suppor t of deft's 
_cross notion for summary judgment filed. 


5/6 | 

1X1 





7/16/74 j Letter dated July 13, 1974 filed from H. Levy to J. Pooling 


POOLING. J. - Supplemental memorandum and order dtd 7 - 16-74 


re corrections filed. _ I 

7/13/74 | Judgment dated July 17 , 1974 filed tlu » t the deft is commanded} 
_ to cease and desist from any further mailings to L. Ireland, I 


to delete the anroe ot said addressee from alx mailing lists t_ 

j owned or controlled by deft, etc. P. C . mailed to the acrys. i> 



r> i *» •»/, »t_ . , 


' r-• i „ 4 tv.-i j ... 


-J t-n n * r .i.rt <_ 1 /. 
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COMPLAINT. 

UNITED STATES • <1 'TRICT -Ul..w 
Kf'ilTERK UISTl I Cl OF *F..‘ Y 'Hi 


UNITED STATUS OF A ;»>! iv v, 


Piaiuti tf 


a id ins t 


Pi:NT *R-il(OKo , IUC., 


iXiforuant. 


Cu-lPt.\ InT 


Civil Action 

Nu*. _ 


69C 13S2 


Plaintiff, UNITED SV/-TFS OF AnLHlCA, oy it# 
attorney, ELN/'.RO R. NbAink, United Staton Attorney for 
the Eastern District of dev, York, for it* complaint, upon 
information and belief, allaies a<; follows. . • 

Flkdf: That plaintiff t<» a cor*>oratc sovereign 1 
aiui ody politic. 

4 

That tr ia Court ha* jurisdiction Of tills i 

* I 

action pursuant to the previsions of Title 39 United 6tateo ' 

Code, Section 4009 (Public Law 90 206 Section 301) And ■ l 

u f 

Title 2 ii United States Loon, Section 134'?. 

TUIkU. That cefendart is a New YorX corporation 
naving ar. office or reprcaout-.x by duly aithorltod officer# 
or agents in tine City of new Yo’r, at 20 3 Kings highway, 
nrooklyn, New York. 

FOUKTu On or about March 3, 1969, uerendant 
nailed or caused to du trailed through the United States 
mail to L. Ireland of Bloomfield, New Jersey (hereinafter 


• i' v 


««■ ■ fc > 











COMPLAINT 


r^terxo'i to as addret'sc* ') , • iteriol r* f .r salt 

a purlicati on entitle', ri.r- .•• « toi/raphic .•* ^*1 < * S i.uai 
Int erc ourse (horeinaft ;r refu ted to a« t.K? .. Vr-rti »oi>>-oL' 
or *dv«r tiisaj^tnt • ‘, 

FIFTi 1 • That tin?. aiovu (.lescrlbtn mailing eon 
a 13tod of pandering <*gv!>rr i r o >«nf s wi.icn trie a.^re;.sf.-it 
boll jvoa to L>c erotically aion.iny ox sexually , i yvocs 1 1 v< . 

Jl itTn : That the a*:. rcj.ioe requeuteu tue Post • 

master General to issut an or ;er directin'; dorunuant, Its 
agents and araiuns, t.o refrain frc*< further mailings of 
such n-aterial to hist, 

bdVhul'u Th■*» t upon receipt of this r :«{U>-at- and 
pursuant to Title 39 Lr.ited >t.>ter» Code. Suction 400.', o< 
March 20, l'Ju'l, this local I'jv. tr aotor, by < rder of tri i 
Poatxuaatur General , issued Prohibitory uru.'i u>, 5776, 

which ordered and directed, a fondant, its igei.t ; ano ar* ;i ( n 

« 

to rufrain fro'i any further Mailings to t.u <i inossfto, to 
vielete his noru_- from any sale, ox transaction; involving 
lists bearing his na»ne, affective thirty (3u) days after 
receipt of this order. A true copy of the order is at¬ 
tached a a Bxnibit A hereto and made a part hereof. 

Ll diTti. A copy of the order var. mail.-d to do 
fondant oy registered Unit*?. btauu; nail an or a..out the 


date it bears 








COMPLAINT 


• liii.'t Vim I '«f t«*£ t ;»’• l'0"» ( .l.flf.!.»' 1' Idl ,i Vi 

reason to ti**r <io i >*« •’* .t. or ‘on^otio ac urn) or it 

uohalf violated tse or .or. 

"•iNTti. On or about .ay 0, 19t>9, In viola- 

% 

tion of Prohibitory order *.o* i>77b, defendant, or someone 
aotinq cui itR belialf, 'Tiai loo or 1 caus'.u to L(<# mailer; buroun 
the bnited State. 1 ; iuai j to . i«*. noso* , r.atorial euch or* 

that ekisex i« eu In p*ra ;r( >n f<. ortn oi t.*is caj t laint, 

uh'.rv T .T: • )i' Jane v, lSt.9, tin local f-o-Jt- 

.lastor, j>y or tvr of tr..; I'o»i >. tr r General, i »::uoe a ..o. 
plaint advis l nq t .at widt..co .iac hotn receive- that 
dufenaaut or *o>nocme actum it. it3 behalf .iad violated 
I’roiibitor/ c.ro«r No. j 77G, a;.u aavi.sinq dofonuant 
that any response or noj.et fox- nearin'- had to be fileu 
within fifteen (1 *) ciavs. •* true co.v c f said Cort.plairt 

i3 nttaciiou as i x ii’ut >i nor to and :\ia«h a part hereof, 

? 

T.th.LFi n A co / of the eor l.vint was uiailut. t.:> 
defendant oy registered Inst-... stator; r<ai 1 on or about t..e 
date it near;;. 

TjilRTKKNTM Deferment die; not request a neari nut 
or otherwise respond to the complaint. 

KG UItlh LhTIi : On July 14, 19t>9, a determina¬ 
tion was wtado tliat do fan*, art or someone acting in its be¬ 
half had violated Prohibiten. . roei io. i77l». A copy of 
said determination i» Sit ae am a * t.xhibit C her-, to «»>'_ 


made a part neraol 
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COMPLAINT 


FIFTLiiwTh. A cop/ of the uervin'inatioii 
mailed to defendant by r ciU/r^i uniton stat. ■•. ia;l on 
or about the dato it lean;. 


SIX'fLe nTil; Tin* Poiti,,aBt«t Oa»v>ral thereafter 
requested the Attorney General, /.uruaut to t.e provi «i iont; 
of 39 Uniteii States Cod?, Section 4109 , to ma. o applica¬ 
tion to a district court of t. * United State-* for an oi^. r 
directing defennant to cor.,-ly uit.. tne niter. 

»hi LIU:'FORE , plaintiff, United States of Avi*»rica, 


prays: 

A, That the court enter judgu.out hc-r«»in re¬ 
quiring defendant, its agents and asaicjr.M . to eowply with 
Prohibitory Oruer No* 577t , ana worn specific.* iiy. 
that this tourt order an.) oi r.*ct defajidant, its i-.n-nto 
and assigns, in conformity with this orucr to caaau an., 
desist from /nai.inj any furf.:.er mailing t o tl < de«p>natcd 
addressee herein, to iuiM.?uiatcly delete the n.iwtu of sain 
addressee from all nailing i.i.Jt.3 Owned or control!eu oy 
defendant, its agents or aligns, anu tc refrain fron> 
selling, rontifu;, exchanging, or engaging in any otacr 
transaction involvin<f mail in, lists Loarinq the name o' 
said addressee* 


«» 


0 
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COMPLAINT 


<*• vhrtt tui* Court fjrnnt to plaintiff .such 
other mu furt^r relief ai just anu proper. 


P 4.. NEAiilv.' 

L> itC'j State"! Attorney 
‘»tfjrn district of Now York 
Attorney for Plaintiff 
Cad«;an I’laza ..act 
Brooklyn, Yor* 11/.01 


/ 


fj o v 

_ *rinMnv CTfir-( * ' “T 


r/Li’ii A. CiONTi'MpO ‘ r 

Mssiatant U. 5. Attorney 




* i 


-9 
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EXHIBIT A, ANNEXED TO COttPIAINT. 
POST OFFICE DEPARTM1:^ T 
PROHIBITORY ORTER 

" -tier i " ' 


i..: 

Maii.. 

. * '>>*. 1555_ 

_ Ywiix 10017_ 

gents or assigns * 


PROHIBITORY ORDER 
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h ilFRKAS wo wo 10 furnished a mail g piece containing advertising matter which you mailed or 
e....sod to be railed to 

I* Irelr.r.d A £jii4 

(Name ol Addressee) 

_ 3 1-111 St *>loo::floId «J 0VC03 _ 

(Address) 

I * 

’* 1 EREAS said addressee has dotetmined your advertisement to be a pandering advcitiscmcnt offer- 
sale orotic.il!v arousing or sexually provocative matter, =>nd 

EKEAS. sa.c addressee has requested the issuance of an order pursuant to the provisions of Title 
t > Code. t-lOOO. a copy of which law is printed on the reverse side hereof, dii oting you and your 
.1 ".s or assigns, to retrain In n making any further mailings te nim (and his minor children residing 

who have not attained their nineteenth birthday). 

NOV THEREFORE, pursuant to the cited statute, you, your agents and assigns, are hereby ordered 
To retrain iron any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to, occupant, 
heir-.- .dor. resident, boxholder, postal patron, rural route boxholder, and local, effective oi. the 30th 
c.-. . ca\ after receipt of this order: 

_I* IralttTvi____‘_ 




3 Kill St 


Bloo;:ficld 


(Street) 


UJ 


07003 

(ZIP Code) 


(City) (State) ■ 

To immediately delete the above-named parties from all mailing lists owned or controlled by you 
> 0 . 1 .gents or assigns. 

3. To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
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EXHIBIT B,_ANNEXED TO COMPLAINT. 

POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No_5^76- 

Issued Against 


P.,hT-'v-!L' J XXr? I liC 



and agents or assigns. 


On beholf of: 

| 

ilr • b * “ ■ .j Iiv: * 

Complaining Addressee 


P. O. Docket No.;.;ii^9^^i07 


On the q, f day of_rrh_' 69 ' you rocelvec * Prohibitory Order 

No._ rani _ ‘ co PY °* w hlch Is attached hereto, issued ogolnst you ond your ogenls or assigns 

under aufnarny of Title 39, U S. Code, §4009, upon request of the above-named addressee. 

Evidence has been produced thot the abovo-caplioned Prohibitory Order has been violated by you 
[or your agents or assigns] os follows: 

1. By further mailings lo the addrosseos listed In the order. Sue Exhibit attached hereto. 

2. You foiled lo Immediately delete from moiling lists owned or controlled by you or your agents 
or assigns the names of the addressees listed in the order. See Exhibit attached hereto. 

3. You or your ogenls or ossigns hove sold, lent, exchanged, or mode other transactions Involving 
mailing lists bearing names of oddressoes listed In the order. See Exhibit attached hereto. 

4. Other (specify): 


(Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thoreto must be filed. In 

wr'ting, in the Office of the Regional Counsel, Post Office Deportment,, . .. -- 

*>_'Jaco^-'IXXX XXX JDCXXJOO:J"t^OTC XOO.-XICXX; :XXXXXX (Address) 


__ _, within fifteen (15) days after receipt of 

this ComV.lu1r?t. k Atl'bcKcd'l?e'?e fT^^c/p^W thS^f^partment's Rules of Practice relotivo lo answering 
this Comploinl and requesting a hearing in the matter. 




POO form 2J53 L 

May 1968 
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EXHIBIT C, ANNEXED TO COMPLAINT. 

POST OFFICc department 

ORDER 


In the Matter of Violation of 

Prohibitory Order No- 5776 

Issued Against 

BOX 1.555- 

n-n: vtvix irr irxji?- 

and agents or assigns, pursuant 
to authority of Title 39, U.S. Code, 
14009. 




P. O. Docket No.l^U^SV^-lO? 


Satisfactory evidence having been presented that you, or your agents or assigns 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States Is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. 


[POSTMARK^ JUL 

14 


Dated; 



V1969 


r C- 




POD form 
May 1968 


2134 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED 8TATE8 DI8TRZCT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff 
- against - 


PENT-R-BOOXS, INC., 


Defendant, 


NOTICE OF MOTION 
69 C 1362 


PLEASE TAKE NOTICE that upon the annexed certified 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undereigned will move this 
Court at a term for the hearing of motions to be held 
at the United States Courthouse, 225 Cadroan Plasa East, 

_ . _it,. <1 / j... .j 


Brooklyn, New York, Courtroom 8, on thej^ day of 

, 1973, at 4:30 o'clock in the afternoon of that 
day, or as soon thereafter as counsel may be heard, for an 
order pursuant to Rule 56 granting susnsary judgment to the 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


plaintiff, and for much other and farther raliaf as to the 

Court nay seen just and proper in the premises. 

Datedt Brooklyn, New York 
September J , 1973 

ROBERT A. MORSE 
United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadn&n Plaza East 
Brooklyn, New York 11201 

By: 


Lloyd h. baker 

Assistant U. S. Attorney 

TOs 

HERBERT MONTE LEVY, ESQ. 

295 Madison Avenue 

Mew York, New York 10017 



o 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 



POST OFF ICE DEPARTMENT 
Washington, D.C. 20260 


I certify that the attached papers arc true copies. 



« 

IN TESTIMONY WHEREOF, I have 
hereunto 9et my hand, and caused the 
SEAL of the POST OFFICE DEPARTMENT to 
be affixed the day and year above 
written, In the District of Columbia. 



WILLIAM F. LAWRENCE 
Assistant General Counsel 




* 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


POST OFFICE DEPARflMNT 

ORDER 


In the Matter of Violation of 

Prohibitory Ol der No- 

Issued Against 


P. O. Docket No. 


and agents cr assigns, pursuant 
to authority of Title 39, U.S. Code, 
14009. 


Satisfactory evidence having been presented that you, or your ogqpts or assigns, 
acted Ip violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States Is being requested to give consideration to making application 
to a District Court of the United States for ar Order directing compliance with the 
above-captioned Piohibitory Order. . 


i ><* 

~~ City State 

fir' 




lPOSTMi«{ JUU V ^ 

M 14: 


ZIP Code 


.? } 


Dated: 


-V 1969 


l/Vr'O 


I-' * •■'t. 


• * « 
' * A* 




•''. ' '.S X'lj 


May I9M 


' !• • k 




3 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

} 'Prohibitory Order No- 

I Issued Against 

* ' 

rryr* ^ - 

« ' 

ka 1 555- 


577* 



Tnpg mt innv> 




P. O. Docket No 


! agents or asiignt. 
\ Cfcbibolf oft 


On 


17- 


No.. 




, you received Prohibitory Order 

4MUL_• copy of which Is attached hereto. Issued against you and your agents or assigns 

under oufKorTty of Title 39, U.S. Code,|4009, upon request of the cbove-named addressee. 

Evidence has been produced that the above-captioned Prohibitory Qrder has been violated by you 
[or your agents or assigns] as follows: ,t 

1. By further mailings to the addressees listed In the order. See Exhibit attached hereto. ^ 

2. You failed to Immediately delete from mailing lists owned or controlled by you or,your agents 
or assigns the names of the oddressees listed in the order. See Exhibit attached hereto. 

3. You or your agents or assigns have sold, lent, exchanged, or made other transactions Involving 
moiling lists bearing names o( oddressees listed In the order. See Exhibit attached hereto. 

4. Other (specify): 


[Strike Inapplicable Items]. , ( . 

Any response to this Complaint or request for a heoring with respect thereto mbs! be filed, In 
writing, inthe Offlc^^Mhe Rep^ondl | w - j -• 

_ see is t n |tx-UL» __ within fifteen (15) days ofter receipt of 

this Compfolnt. Attacne^ierel^^opy oMhe Deportment's Rules of Practice relative to answering 



i 






v*-. 



FIRST CLASS MAIL 


St 



BO 


:• »' U . • > 
f .'Ll. W 
' 1 * i. o 




N0T1CK TO AODRFSSI E 



TM» cnvi lope contain! an UNSOL IC1TID ILI.USTRATFD HRfu ;.i ,<R 
<<H. rin>! fix ulc |u Ailulta Only, • new nurture raanuaL U you J.> nr4 
Hi h (flit mail or If you ait not ova the agr of 21 yran, DO N«IT OKN 
****** * *VI IOIH Simply milk Ihia rnvrk.pr “HI IfM l»“. o n y.xtr 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 























CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


i 











18 a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

a*S, 


t- Mailer 

__ t ^ US5 .. 

JMd I0U MI 10017 


n n ■ 


and agents or assigns 


J v’ PROHIBITORY ORDER 


»* I'* *«•'!' I • • 


*N0.. 


WHEREAS, we were furnished a mailing p»ece containing advertising matter which you mailed or 
caused to be mailed to 


■ *v i 


. - 3‘ 


f •; 


y *• 

ZL[i. * Y 


■ r w .,V; _ l X ff»lHd 4 B BH» 

■' lie ' •’ ' (Name of Addressee) 

_3 *1 11* . BUrwnwli Bi DTOOg 

(Address)- ' ’*■ 

•'and » 1 . , ' ,' ' * -! 

tv$ \., V 

1 WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer- 
. jr>g (or Sale erotically arousing or sexually provocative matter; and ; • 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions of Title 
39, l! S Code, $4009. a copy of which law is printed on the reverse side hereof, directing you and your 
agents or assigns, to refrain from making any further mailings to him |and his minor children residing 
with him who have not attained their nineteenth birthday) 

NOW, THEREFORE, pursuant to the cited statute, you, your agents, end assigns, are heteby ordered: 
(1) To refrain from any further mailings to the following parties at the indicated address, or intended 
* for the indicated address by any variation of addressee designation,.such as, but ni)t limited to,, occupant. 


householder, resident, boxholder. postal patron, rural route 
calendar day after receipt of this order: 

boxholdei, *nd 

,,4 i .** ‘ • 

local,’' effective on the 30th 
' ' 

' 1 •• .1.. 

L Irslittl 

• 


• *• 


'.1 

% 

™ * 


, 

• '< " 

V. t 

*v . 

ADDRESS: 3 1*1X1 3t 




(Street) 

NootfUld 

w 



(City) 

(2) To immediately delete the above-named parties from 

(State) 

all marling lists owned 

(ZIP Code) 
or controlled by you 


i' 

.1 - 


or your agents or assigns • 

(3) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above 




I POSTMARK | / . MAR V\ 

20 

——V—»«63~■- / 

'. c ; o / 


Dated' 



POD Fern 

Mav 1%8 


2152 


t4kl 


v tv r. 


A ‘.lilt 


• <,i 1 of.t® 'fc.ew fti. ’ll 


•,t 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 




i. 

■r 

K , 


US FCUM 


/. 1- LftN li , recipient of the en- 

(Print or type your njme) 
closedmailing from PgNT-K Bqq\o, 
p. a. Tk»>. ;.f S’S' (Print name, 

Ntvrt«Tk.K A 

address, city, state, ZIP Code) I *>«17 

consider this mailing to be a pandering 
advertisement which offers for sale eroti¬ 
cally arousing or sexually provocative mat¬ 
ter. 

Accordingly, under the provisions of Ti¬ 
tle 39, Unitea States Code, §4009,1 request 
that the above named mailer, and his [ its ] 
agents or assigns, be directed to refrain 
from making any further mailings to me, 

[ as wed as to my below-listed minor child¬ 
residing with me who have not attained 
nineteenth birthday]. 



07 oo_3> 
ZIP 
Code 


LIST CHILDREN AND BIRTHDATFS- 










PEINTT-R 

BOOKS INC. 


•• \ 




i. • 


L..JST?? C? 



H 

w 

o 



» . *. • •» 


i . ( t 


• i .in t ..i that effect atjve. u < 


NOTICE TO ADDRESSEE 

This envelope contains an UNSOLICITED OXUSTTaTS 3 
CHURE oflering for sale to Adults Only, a n era — Mi 
i' ls * 1 tfl ' s or ‘f you are not ever Lie ip i ZI 
NOT OPLM THIS ENVELOPE: Sorply c* - 
KhrUSED t sign your initials and return it to yocr 
me return of this envelope, we will endeavor to rtsxrvx' 
frons our mailing list Thank You. 


COPIES OF U. S. POST OFFICE ORDERS 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


. . Ill Ulllul I Vtf XVII 

Hit. WJt. New Yoik City, 


iliat didn't boat 


» mo lull 
..und Use biuV 

. ' • •* 

I, ! i * bo0 u f£ C3rl l' in »>y Iiunied life. My 
f h ! 0r J U ? fcawns wluch am covored 

sS?M e E-rvi on, y 1 h3d known what thin 
“Tf ttiake* to dear. Divorcee who was asked to comment. 

fc? be married in a few months. VV e feel that this book 

Tct ? s$z$r " 


o.Hilutl. 1,1 and mala^uilnMM. We _ ..... W1I , 

.. 


toel this book will b« of 



tfi fo'h: nx-ra ^. 

:{U'n »■ a:(r o \ y j; KM : • 

TABLE OF CONTENTS 

iv. 1 ! ~ m P'*‘e 


1 


of our sincMtv and of »k/r7i.i! T" w ” ,, " n - * ° convince you 
wc make thU Simple siraiflhrfnrT* h*** m ,hi * marvelou * book, 

stts -tsw a r 

sawis-us* « ar tr 

S' p pS."‘r;,rss -s 

refunded What WU F " n,ne I d,ately 

lose but the few momenta^* . 'r-H 0U have no,llin 8 ‘0 

enclosed order form If «**!. ,V k !° fl11 our and mail the 

owe it to yourself and tn wo ° un P ortant P wt °f your life, you 

«... PvLZTt.lrtlVZ ZZT ° f 

you have the opportunity to take advent™ A .t on,y once wJ1 
pre-publication special oter Rea« f "a money av,n ! 
reply envelope is enclosed fnr * ct oday - A Postage paid 
remember, you are trvint *«„,*k COnv ' niencc ' And please 
dissatisfied for any reason £ yi " 8, . becau,e ,f y0 ’ J ar « 

question or delayl Please order todav}”^ tl* ro!urncd wi,hout 
will be glad that L d;df ‘° day! Both you and your w.fe 








1 


It^nawnc manual dp sexual^intercoSrs^Ii 

C’X'hT^ 1 " “? «» ll» nSSuTuS« 

KSori b pK n eK ,0 yOU; ,his 15 1,0 compilation Of 

wooom. reopic change, even the techniques of «* *"«MtWUI»E will sell for S12 9x and Vt'.IVT 

Mv ® fo . r a bmited time only. This SDOCinl nr. nnKItaa 


2lri-l!=J?v 


ttf i.History of Sex 

VlH.Dimension* of Sex 

..Philosophy of Sex 

V .--You and Sex 

yj. . and Female Sex Organs 

V|t * ’ . d ' j.V ’' V Art oE Eove Making 

lyjit.» oations for Sexual Intercourse 

.*.Fenialc Oral-Anal Sexuality 

X *.r ''.‘l V ' 1': ‘ Ma ,* e Oral-Anal Sexuality 

* ..*/"«* Technique for Satisfying the Male 


sr»^SSr» 

r 


'>is 1V1-l z tehiforejs^a-||c , 




>PJ0|(_« 

■••'M M m:<: iai|:f,»t; tit(i); 

BE OVER THE 




■W-jr-,?:* 


rem« lechnique for Satisfying the Mate ORD^Mo Bt „V VtK THE ACE OF 21 YEARS TO 
Male Technique for Satisfying the Female 1 ER ’ N books wUI be ^“PPcd ‘o unmarried minors. 

„ Menstration r and U p^gMncy USE KNCLOSED ORDER FORM AND POSTAGE PAID ENVELOPE 

|ny.■_■•••■• -Satisfying Substitute* r ^ — --— — — ___ 

t .bexual Intercourse for the Old. 1 PENT R BOOKS, INC. 

tV ' ^ ... . *11 a,| d Handicapped 

| 1 ".Compiling Your Own Handbook 

rtlo wggest that no three books taken as one offer the 
leverage of this .ingle volume. The above table of 


fV“K?»“ ,bc «ope of what is offered. Each chante 
i^arily. ofdow.to.arth language wliidi takes you 


many 
in a 


1 0 lh* heart of the matter. This book was not written 
irofeistohal, although we f„|| y n0 ‘ wnUcn 

il* 'Will insist upon having a copy of this book 
poefiion on their bookshelves. 

i U ihn 0n,id '“ ring wiJ1 wan ‘ a copy of this 

*jho are married and arc just beginning to find a 
urn in their connubial bed will want to s2L here for 
M lhc f Problem. Those who are " •■ ° f 

KnJ e „ aUZ M ’•* ,hei ' KX l,fe need 

titrating problem it now seems to be. 

fe * IineS Which you ll,ink "e unnatural even 


ill, old, or 
not be the 


I .."»V. P.o. Box 1555 

! Grand Central Station New York, N.Y. 10017 
J Gentlemen: 

I Enclosed please find $. 

! a, . IJCa$h M Check [J Money Order. 

Please- rush me m plain sealed wr.pp*_ , of , T 

| Photoflrepiiio Manual Of Bexual Inlit^? at the m.Tid 
J pra publication price of S9.0B. *****’* 

I I understand that I may return the book within 10 daya after I 

: rx'Jir«». 

|n.>. 

( signature 


J Print Name. 


I 
l 

I Address. 

I 

•City. . . 


Age. 


State, 


*+■ 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- x 


UNITED STATES OF AMERICA, 

Plainti^f, 


NOTICE OF CROSS 
MOTION. 


-against- 

PENT-R-BOOKS', INC. , 


Docket No. 
69 C 1362 


Defendant. 


x 


The defendant upon the annexed affidavits, cross- 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to.Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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DEFENDANT'S NOTICE OF CROSS-MOTION 


4. To grant such other, further and different 

relief as to the Court iaay seem just and proper in the 

* 

premises. 


SIGNED: 


/x.'fr.'t /byes 

HERBERT MONTE LEVY / 
Attorney for Defendant 
295. Madison Avenue 


New York, New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO 
GOVERNMENT'S MOTION AND IN SUPPORT OF DEFEN¬ 
DANT'S CROSS-MOTION. 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT Or NEW YORK 
— — — — — — — — — — — — — — — — — — — — — — — — — — — — — — 

UNITED STATES OF AMERICA, ANSWERING AFFIDAVIT 

OF HERBERT MONTE 

Plaintiff, LEVY, Esq. 

-against- Docket # 69 C 1362 

PENT-R-BOOKS, INC., 

Defendant, 

-x 

STATE OF NEW YORK) 

• c c • 

• a J • • 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 

says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-notion for summary judgment. 

I an personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
noot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
would be a useless order. As shown by the annexed affidavit 




AFFIDAVIT OF HERBERT MONTE LEVY 

of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and more so — using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
PO's have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 25, 1973 in Washington D.C. — Messrs. Schiffcr 
and Cogbil — whether they had any suggestions as to how 
r.y client might take any better, precaution to insure against 
violations, and they were silent on this score. Nor has 
the Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Esq., ever been able to suggest any 
additional precautions which my client should take. 

Hot only has my client taken every precaution to 
avoid the possibility of a second mailing, but ny client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
contempt. Hence, since nothing can be accomplished by any 
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AFFIDAVIT OF HERBERT MONTE LEVY 

order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is clearly noot, and v/e cannot see how there 
is any case or controversy within the metining of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though we note this plea in bar 
because of lack of jurisdiction, because of lack of case 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, \-/e now turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
whot we set forth below, this case — along with all the 
other related cases — must be dismissed for the failure 
of the Postmaster General to make the final finding and 
order that he is required to nake before any jurisdiction 
can attach in this Court. Thus, Subsection D of Section 4009 
provides as follows: 

If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application, 
and the Attorney General is authorized to make 
application, to a District Court of the 
United States for an order directing 
compliance with such notice." 
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' AFFIDAVIT OF HERBERT MONTE LEVY 

Thus, the Postmaster General must determine that 

the order given — the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever v/as 

made by the Postmaster General. The order itself, a form 

order, merely recite, as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

presented that defendaxit acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 

a violation, and there could be evidence presented contra 

as well. Thus, there was simply no determination required 

by statute, but merely a recital that a prima facie case had 

been made out.This is totally different from a determination 

having been made of a violation. 

Moreover, even had a determination been made, the 

statute required such a determination to be made by the 
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Postmaster Geneva.. The determination hove, such as it; was, 
was nado by a Director of Administrative Services 
We are aware of no delegation of authority to a Postmaster to 
riake such a determination, and for such a local official to 
make a request to the Attorney General of the United States. 

Yet that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to either regulation 
or rules, wc know of no authorization for such delcjation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-sexual materials 
or who are eager to shut off the mailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it might appear that such an 
advertisement was not pandering, i.e., neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the 
Commission on Obscenity and Pornography (Bantam Books Edition, 
1970), at p. 133: 

"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
mailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 








0 
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However, according to information we have 
received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 
of the dozens of business firms advertising nonsexual 
products. It has sought Court orders only when the first 
mailing was — in the judgment of the Post Office -- 

pandering, i.e. ,of a sexually provocative or erotically 
arousing type. Thus, for example, I have received 

information, and therefore allege, th .t while 
prohibitory orders have been obtained against mailings 
made by such organizations as the American Civil 
Liberties Union and the Practicing Law Institute — 
neither of which mail any material v/hich could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 

order, it is cruite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
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violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move againr , on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the due process of 
law required by the Fifth Amendment, as well as depriving 

defendant of the equal protection of the laws under the said 

Fifth Amendment. 

The administrative complaint issued by the Post 
Office did not state any cause of action, in that it failed 
to allege the date of the alleged second mailing, and in 
that it further failed to allege that such alleged mailing 
was made more than 30 days after the defendant’s alleged 
receipt of the alleged PO. 

* 

As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, arc repugnant 
to the due process of law clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of lihertv and 
property without said due process, and of its right under 
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the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded hin 
according to the decision of the Supreme Court of the United 
States in Rowan v. United S tate s Post Office Department , 

397 U.S. 728 (1970), for the following reasons: 

In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he lias introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
any legal evidence whatsoever. Despite repeated demand nade 
therefor by the defendant here, no complaining addressee 
has ever been produced at an administrative hearing, nor 
has any such person's testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Post Office disregarding its own rules and regulations in 
regard thereto, and consistently failing to give any 
information whatsoever on how its own rules and regulations 
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are being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second mailing, has been accepted as 
uncontrovertable Gospel truth by the Post Office, with 
no opportunity being given to the defendant to show error 
or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 
presumption of 3D U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 
mail service of the last several years. 

This case should also be dismissed for lack of 
prosecution, pursuant to Rule 41(b). It was commenced in 
1969. An answer was duly filed and served by me. However, 
there was no activity in this case whatsoever until 1971, 
whan a pretrial conference was held, and an order entercu 
directing the parties to attempt to settle. Immediately 
thereafter, I began settlement negotiations with Lloyd 
linker. Esq., Assistant United States Attorney in charge 
of this case, and we reached a satisfactory settlement 
agreement, subject to approval by his superiors in Washington. 
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naturally, we agreed that no proceedings would bo. had 
in this case unless and until settlement negotiations had 
fuller; through. However, the Government took a completely 
inordinate amount of time as to settlement. Thus, it was not 
until October 2, 1973 that the Government in Washington 
finally turned down nv settlement proposals, reciting 
that it would "settle" only by the entry of consent 
judgments — which is no settlement at all, but a requirement 
of unconditional surrender. Thus, the Government has been 
responsible for a delay from 1969 to 1973, or some 4 years. 
True, settlement negotiations would normally not be counted 
in determining whether there had been a fatal lack of 
prosecution, but under the circumstances, where it took 2 
years for the Government to make up its mind that it finally 
rejected any and all settlement proposals, after 2 years of 
complete inactivity, we submit that this total disinterest 
in the case amounts to lack of prosecution clearly shows 
lack of prosecution, and that the case should accordingly 
be dismissed. 

Though the notice of motion recites that it 

is proceeding upon an annexed certified copy of the 

* 

record of the proceedings in the Post Office Department, 
there is absolutely no copy of any certification whatsoever 
annexed to the papers that have been served upon 
defendant. Since no affidavit of any sort has been 
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submitted with the Government's moving papers, there 
is thus simply no factual basis whatsoever upon which 
this Court can imply or find any fact whatsoever upon 

which to base- the injunction that the Government seeks. 
Accordingly, this proceeding cast be dismissed. However, 
on the bare possibility that there is a certification 
in existence and that an inadvertent clerical error 
resulted in no copy of the certification being served 
with the motion papers (though this is unlikely, in 
view of the fact that amongst the numerous cases in 
which summary judgment papers wore served upon defendant, 
there is frequently an absence of such certification), we 
nonetheless go on to note the following, in regard to the 
merits of the Government's application. 

The Pandering Law, as it existed at the 
time of the alleged violation complained of here, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order 
was not issued by the Postmaster General. It was not 
even issued by a local postmaster. It was issued, on 
the contrary, by the Director of Administrative Services. 
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We are not aware of any delegation to such an officer 
of the power to issue a prohibitory order, and if there 
was any such delegation of authority, pursuant to any 
rule or regulation, vo are aware of no statute which 
would authorise such delegation to the Director of 
Administrative Services. 

The prohibitory order prohibited a nailing to 
(possibly among others) a person by the name of 
L Ireland . However, the second alleged nailing v/a 

not to such person, but was addressed to a different name, 
to wit, L R Ireland , a person 

not named in the prohibitory order as one to whom a nailing 
was prohibited. Thus, there was clearly no violation of the 
prohibitory order. 

We turn next to the problem of whether, 
even assuming that the record is properly certified 
and that the so called evidence, of date of receipt 
of the second nailing was admissible, — both assumptions 
being purely for purposes of argument, — a violation 
of the prohibitory order has been made out. We note, at 

the outset of this facet of the araument. that there 
is completely lacking any proof whatsoever of the date 
of the second mailing, that such date was never alleged, 
and that therefore the defendant was never accorded due 
process of law under the Fifth Amendment and the 
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right to know the nature and cause of the accusation 
against it unc the Sixth Amendment. Just as significant, 
however, is the fact that the second nailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a nailing received nore than 30 
days after the effective date of prohibitory order is 
presumed to have been sent in violation of the order. 

But, as we show in our brief, the effective date of 
the order is 30 days after it lias been receivod, so 
that there is no presumption of a violation unless the 
second alleged nailing was allegedly received 60 days or 
nore after the date of receipt of the prohibitory order. 

In the case at bar, it is quite clear that the 
presumption docs not operate, since, according the Government 
the benefit of every doubt and assuming for purposes of this 
argument solely that the evidence is admissible, the most 
that the Government alleged file shows is that the pro¬ 
hibitory order was received by defendant on March 21, 1969 
and that the second alleged nailing was received by the 
addressee on May 6, 1969 — being a difference of less 

than 60 days between such two dates. Thus, the presumption 
cannot operate, and in the absence of any proof whatsoever 
other than that to be gained by the use of the presumption. 
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it is quite clear that the Government has not made out a 

violation of the prohibitory order, and th. summary judgment 
should be granted to the defendant, dismissing t..e conpla-ut. 

We come next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of the improper certification 
of the record, we do not see how such proof can be 
admissible in any event; it is completely unsworn to, 
and it is the rankest kin- of hearsay. The Government, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Dusiness Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as we show in our brief, since the business involved 
is that of the Post Office, and the entries as to 
alleged dates of receipt were nade by third persons, 
not by the Post Office, such rule does not apply. 

Moreover, even if such a rule did apply, m a normal 
case, it would not be applicable here, for this reason: 
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The normal reason for permitting evidence 
of business records to be admitted is that such records 
are inherently reliable. But in a prohibitory 
order-pandering case, we submit, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) The type of person who goes to the tine ^ind 
trouble of going to the Post Office to obtain a prohibitory 
order rather than merely tear up the material which offends 
him, especially when — as here — he has been given 
notice of the contents of the envelope (see the right 
hand bottom of the mailing envelope), is obviously the 

type of person who is sorely offended by sexually oriented 

material, the type of person, indeed, who very well 
night, usually does, w' sh to see as much trouble 

caused to the mailer of such material as possible, 

even when, as here, the material involved lias been 
held to be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
Pandering Law, in the statement of one addressee, in 
the case purportedly pending in this Court of United 
States v. Pent -R Books ,72 C 606, where the addressee 
noted as follows on the notice (request) for prohibitorv 


order: 
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"I request more than this (see below). This 
forn evades the real issue. I have no minor 
children in my hone, but YOU know this 
literature is reaching homes that have minor 
children. 1 AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY .10ME; I EXPECT THE POST OFFICE AND JUSTICE 
DEFYS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
NAIL, GET HIM OR THEM IN PRISON, AND STOP .ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL." 


Similarly, in another purportedly pending 
case, in the memorandum from the Post Office Dept, dated 
June 3, 1969, the Postmaster recites that the complaining 
addressee, Mr. Griffis, 


"...is very concerned about this type of 
literature in the mails and offers his 
assistance and cooperation in trying to rid 
the mails of it." 

And this is very obviously the attitude of the Post Office. 

b) There may be community pressure, pressure 
.jy Post Office officials, or even by the local Postmaster 
or postman to attempt to make out a violation of a prohibitory 
order in order to cause more trouble for the mailer, in 
this enotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 
no v/ay in which the defendant can ever ojptain such 
information. But this has happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of mail so 
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as to be able to find a violation of a prohibitory order, 

— uas accidentally uncovered during a hearing in another 

case involving this very defendant. 

Thus, in the Post Office case entitled "In the 

Matter of: Violation of Prohibitory Order No. 633, issued 

against Pent-R Books, Inc., Respondent, on behalf of 

Tholna M. Iloser, Complaining Addressee, by Postmaster, Phoenix, 

Arizona," Post Office Docket £ R14-Pa64-633, Gary Langer, 

Dsq., then of ny office, at the Post Office hearing, asked to 

look at the original folder. Upon it being examined, Mr. 

Langer noted that in the file, there was a card, obviously 

prepared by the Post Office, the bottom of which purported 

to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, received 
from the Pent R Book ( sic ) a second letter", 

apparently signed by Thelma Moser. But immediately preceding 

this legend, also obviously prepared by the Post Office -- 

which had failed, however, to cut it off -- appeared the 

following: 

"In order to make- a case against this firn we 
must have signed statenent as to date of 
delivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 

An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United States v. Pent-R Books, Inc.. 69 c 1362. 



41a 


‘•Ai. 1 


AFFIDAVIT OF HERBERT MONTE LEVY 

That this came from the Post Office is quite clear 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second nailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be noted that the alleged 
date of receipt, August 27, 1969, was completely typed 
in on the same typewriter which had written the instructions, 
and was obviously not done by Thelma Moser. Filed in 69 C 1362 
will be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this matter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved 
an opportunity constantly requested by us, but always denied in 
each and every case, — the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 


I 

* 
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decrees the alleged date of rece ipt of the second nailincf, to 
•7ct a correct waiting period to carry on its complaint. The 
Post Office obviously picks a date convenient to sh_iW, in 
their legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains v/hy the Post Office does 
not alv/ays suggest a date of receipt of the second mailing 
more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 


one of the cases presently pending in which summary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which v/e can ascertain how widespread 


nractice 


Denied the right to confront 


examine a complaining addressee, which v/e contend is a 
denial of liberty and property under the due process clause 
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of the Fifth Amendment and the denial of the right to cros 
examine and confront defendant's accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frame-up, v/e submit that th«^ Government must either submit 
all of its complaining addressees and Postal Officials to 


confrontation and cross examination, or that equitable rel 
should be denied by the Court. 

In ny affidavit, I note that the Post Office 


hearing examiner sits as the witness, judge, and jury. 
An examination of the transcript of the minutes in the 


Iloser case shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney for whom I have the greatest 
respect and admiration. Yet even Mr. Kelson, when faced 
with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the sane person to be witness, 
judge and jury, especially when lie is employed, as here, 
by the same Department which makes the accusation of 


violation. 


Thus, whatever exception there might be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
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highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second mailing. 

The proof of date of receipt of the second 
alleged mailing merely purports to show the date upon 
which it was received -- but in no way, shape or 
form does it set forth by whom it was received on 
such date. It could mean received by the Post Office, 
it could mean received by anyone, and there is simply 
no signature to even vouch for such a date of receipt — 
even by the Post Office. 

While the lav; as quoted in the Government 
brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the time of the issuance of 
the complaint in the case at bur required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation, but in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 


*1 
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On the contrary, neither the conplaint nor the 
order were issued even by a local Postnaster, but 
were issued by the Director of Administrative Services. 

There has been neither showing nor claim that 
there was any statutory authority — palpably lacking — 
for the delegation by the Postmaster General to such 
person, an authority which would seem to be singularly 
lacking, in view of the fact that recommendation has been 
made to the Attorney General to seek a Court order upon 
the say-so not of the Postnaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, v/e are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

Finally, v/e note that the prohibitory order and 
the complaint issued out of the Post Office not at Bloomfield, 
N.J. , the address to which the first nailing was made, 

but out of Newark, New Jersey 

V/e submit that the Postmaster at the latter city 
has no jurisdiction over mailings to the forner city. 

This affidavit has been particularly directed 
towards the particular facts in this case. V/e also submit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending Pent-R cases, 
which attacks the proposed relief requested by the Government 
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on numerous other grounds, connon to all of the cases 
pending in this Court, against this defendant. 

Tor tne reasons stated in this affidavit, 
as well as for the reasons set forth in Mr. Schwartz' 
more generic affidavit, we submit that the Government's 
notion for summary judgment should be in all respects 
denied, and that our cross motion for summary judgment 
should be in all respects granted. 

Sworn to before me this 

day of November, 1973 

IIERBERT MONTE LEVY 


GTlSOM SAfWfl 
Notary Pvbik, Star* of Nov* Ybrfc 
No. 34J5473 
Qualified io King* County 
tommiuUn * **•<•• Mocofc M. 
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I 

In order to Uice a case against this firm we must havo 
signed {statement as to date of delivery of the second 
letter. The data given is an estimated date, but will 
give us the correct waiting period to carry on this 
.• complaint. An envelope is supplied for your convenienot 
. and no postage is necessary. 


PLEASE SIGN AND RETURN THE STATEMENT BELOV/; 


.ON August 27, 1969, I, Thelma lloser, reo'eived from 
the Pent R Book a second letter. 


- ’2L 


juju. 


Signature 
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MINUTES OF HEARING DATED OCTOBER 16, 1970, ANNEXED TO 
AFFIDAVIT OF HERBERT'MONTE LEVY. 

UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT ' 


In the Matter of Violation of 
Prohibitory Order No. 633, issued 


-against- 


PENT - R BOOKS, INC., 


Respondent, 


on behalf of THELMA L. MOSER, 

...Complaining Addressee, 
• -by- 

POSTMASTER, Phoenix, Arizona, 

Complainant. 


P.0. 

Docket No. 
R14-PA64-633 


General Post Office 
Eighth Avenue f, 33rd Street 
New York, New York 

October 16, 1970 
12:24 p.m. 


BEFORE: 


APPEARANCES 


DAVID S. KELSON, 


SCHWARTZ, SCHINDLER 6 LEVY, ESQS., 
Attorneys for Respondent, 

29S Madison Avenuo, 

New York, New York, 

BY: GARY LANGER, ESQ., of Counsel. 
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L12.9.JL1L1LLI £ c s 

Mr. KELSON: This is in the matter of the viola¬ 
tion of Prohibitory Order No. 633, issued against Pent - R 
Books, Inc., Box 1555, Grand Central Station, New York, New 
York 10017, Post Office Docket No. R14-PA64-633, on behalf 
of Thelma L. Moser, complaining addressee, by Postmaster, 
Phoenix, Arizona.. 

The government’s file is admitted into evidence 
by agreement, subject to any objections that counsel may 
have at this time. 

Your comments, Mr. Langer? 

MR. LANGER:,' First, I would like to comment that, 
once again, I was unable to discover our file for this 

♦ i 

particularmatter, but I will proceed cautiously. 

In addition to the objections contained in the 
demand for a hearing and in those that will be contained in 

I 

the generic affidavits that are to be submitted, and in 
supplementation thereof, I note the following objections: 

. I note that the prohibitory order and the complaint 
were issued by a Director of Administrative Services and not 
by a Postmaster, and this officer did not have the statutory 
authority to issue these documents, and this proceeding 
therefore must fall as being improperly instituted. 

I note that the first mailing was to a Miss Thelma 
L. Moser, and that the notice for a prohibitory order is 
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signed not by Miss Thelma L. Moser, but by Mrs, Thelma L. 
• • Moser. 


Mrs. Thelma L. Moser does not have authority under ! 

I 

the statute or otherwise to issue or request a prohibitory 
order for Miss Thelma L. Mpser. In fact, the notice for 
a prohibitory order is improperly made out because it 
indicates that the addressee was Mrs. Thelma L. Moser, when, 
in fact, that is not so. 

The second mailing was to Thelma L. Moser, and 
without further consideration we are unable to determine 
whether or not this particular Thelma L. Moser was Mrs. or 
Miss,'and therefore there is no way to determine if the 

f * 

prohibitory order has ,been violated. 

• * •’ 

In any event, the prohibitory order was issued 
without proper authority in behalf of Mrs. Thelma L. Moser. 

I would like to look at the original folder on 

this. 


MR. KELSON: You may examine it (handing documents 
to Mr. Langer). 

MR. LANGER: I think that there is a serious 
question raised by this file. There is a card hero which 
reads as follows: 

’•In order to make a case against this firm, 
we must have signed statement as to date of delivery 
of the second letter. The date given is an estimated 
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date, but will give us a correct waiting period to 
carry on this complaint. 

"An envelope is supplied for your convenience 
and no postage is necessary. Please sign and roturn 
the statement below: ( 

"On August 27th, 1969, I, Thelma Noser, received 
from the Pent - R Books a second letter" -- 

Then there is a signature line, and under the line 
it says "Signature," and over that line someone has signed 
"Thelma Moser." 

I will assume for the moment that it was Thelma 
Moser; ui;t it indicates that there is no way to determine 
what date the mailing-was rcceivod and, in fact, the Post 
Office suggested a date and picked a date which was 
sufficient to show a violation of a prohibitory order. 

MR. KELSON: I would have to take issue at this 
time and make serious comment that any comment by counsel 
saying the Post Office Department suggested and picked a 
date -- I think it is highly improper to so state. 

The Post Office Department sent a form or a type¬ 
written document to Miss Moser to sign, or to Mrs. Moser, 
to sot forth the date upon which she received a second mail¬ 
ing, if, in fact, it was a second mailing, and,if so, in 
violation of tho law, and I believe that any comment about 
the Post Office Department picking a date is very improper. 
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MR. LAN'GER: I think this document speaks for it¬ 
self. The date is typed in. 

MR. KELSON: I disagree. A date is put in there, 
and the date may be a date that she stated to then, 
verbally or otherwise, as ^eing the date that she received 
it. 

And to say that tho-Post Office Department sug¬ 
gested or picked a date, again, I find to bo highly impropor. 

MR. LANGER: The Post Office says in the document 

that: 

"The date given is an estimated date, but 
will give us the correct waiting period to carry on 

f ’ • 

this complaint."**' 

* • •** ;. 

MR. KELSON: The date given is an estimated date, 
as stated in there, does not reflect any date. It doesn't 
state that that is the date on August 27th. The woman signs 
a statement on August 27th saying that she received a second 
rnailing. 

This is her statement, her signature, as being the 
date that she says she received it, and to cast any aspersion,* 
upon anybody in the Post Office Department insofar as droaminl 
up a date, certainly, in view of the hundreds of prohibitory 
orders that have been sent out -- hundreds of thousands, as 
you say -- and the hundreds of complaints that we have 
evidencing second mailings, I think, again, is highly improper 
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to indicate that the Post Office Department just dreamed up 

a date and fixod up a date in order to come up with a proper 

thirty-day period. j 

i 

There is a pattern that has been set in the 
hundreds of cases that we 'have had in this office alone of the 
failure on the part of your client to delete names from a i 

list, be it signed by a director, a postmaster or anybody 
else. 

There is a complete history and pattern of second 
mailings \,ell beyond the thirty-day time period. 

MTt. DANGER: In the first place, no pattern has 
been established, because, as I understand it, no decisions 
been ren4ered. 

MR. KELSON: It is quite clear that there have 
been hundreds of second mailings,as our files indicate, 

beyond a thirty-day time period, and I don't think that this 
can be disputed. 

MR. DANGER: That is being disputed in all of these 
hearings., That is what we are here for. 

MR. KELSON: We have statements by recipients 
indicating dates of receipt, hundreds of then. 

MR. DANGER: I am not trying to impune the reputa¬ 
tion of the Post Office. I merely state that a document in 
this particular folder raises a serious question as to 
whether the date of receipt is the date represented by 
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Thelma Moser or is the date inserted by the Post Office 
and tho document here is typed in its entirety by the Post 

I 

Office. 

The only thing on that document which is Thelma 
Moser's is her signature. , 
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MR. KELSON: And her signature is evidence, I thinlj, 
of the fact that she is stating the date upon which she 
received it as opposed to being a date dreamed up by somo 
Post Office employee. 

MR. LANGER: The date is an estimated date, and 
clearly an estimated date, and it says so. 

MR. KELSON: , That is not what she is signing. She 

is signing as having received it on a date. The statement 
« * •* 

she signed reads: 

"On August 27th, 1969, I, Thelma Moser, 

received from the Pent - R Books a second letter." 

She is stating, whoever signed that, Thelma Moser, 

that she, on a 'certain date, received from Pent»R a second 

mailing. ' This is the only way I can read it. 

MR. LANGER: That's what she is stating, but the 

% 

government says they supplied an estimated date and she has 
signed it. 

MR. KELSON: She is setting forth an exact date 
here, as I read it. 

MR. LANGER: All of what you say may be so, but 
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what I say is that wo have a serious quesdon which requires 

further examination. We must examine Thelma Moser and the 
person who prepared this card. 

MR. KELSON* Once agair. , I take strong issue with 

counsel's comment, in effect, stating that tho Post Offico 

dreamed up a date or just picked ot a date to establish a 

second nailing beyond the thirty-day time poriod. 

MR. LANGER: That’s what they say in the card. 

MR. KELSON: That is not what they say. 

MR. LANGER: It is my interpretation of what they 

say. ihey have estimated it and they made sure they 

estimated a date which is sufficient so they can carry on 

the complaint. 

* * 


I 

i 


MR. KELSON: We are just repeating back and forth. 


but she does specifically state a date upon which she 
received a second mailing. 

MR. LANGER: I have no further comments on this 


one. 

, MR. KELSON: Your comments and objections are 
noted and decision is reserved in this matter, and this 
matter concluded at 12:35. 

(Whereupon, at 12:35 p.m., the hearing in tho 
above-entitled matter was concluded.) 
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AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO 
GOVERNMENT'S MOTION AND IN SUPPORT OF DEFEN¬ 
DANT'S CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHARD S. SCHWARTZ . 


-against- 

PENT-R-BOOKS, INC. 


Docket # 
69 C 1362 


Defendant. 


x 


STATE OF NEW YORK) 

: ss.: 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the facts set 


forth herein. 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of ell mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising rhe recipient 

of the nature and content of the advertisement contained 

therein.* If the recipient did not want this material, 

he merely marked the envelope "Refused", as invited to by 
defendant, initialed it. and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after wfcch defend¬ 
ant removed the addressee's name from its mailing' list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 
the Prohibitory Order and following through for a complaint. 

We emphasize that defendant had always done ttis -- starting 

long before the effective date of the Pandering Law. 

* This practice ceased in 1970, when the Goldweter Amendment 
to the Postal Reorganization Act of 1970 required the legand 
Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pent-R 

«qo^s J __In£ i> v. United States Postal Service , 328 F. Supp.297 
(E.D. N.Y. 1971). 
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Defendant has thus always been extremely careful of 

the sensibilities of persons who might otherwise be offended. 

Incidentally, lest the Court think that the more than 200,000 

prohibitory orders that have been received by the defendant 

seem excessive, we note that defendant has mailed perhaps 

more than 10,000,000 advertising pieces, and thus the 

percentage of prohibitory orders received by it from all its 

mailings is some 27 0 \.. And though some 200,000 people 

purportedly objected to our ads, more than 450,000 copies of 

the book advertised have been sold. We further note that 

the advertisements, involved herein, for'The Photographic 

Manual of Sexual Intercourse”, have been ruled non-obscene 
and constitutionally protected by Judge Masterson of the 

IJ. S. District Court for the Eastern District of Pennsylvania, 

United States v. Stewart , unreported, Crim. No. 69-162, 

Order dated October 13, 1971. Under these circumstances, 

we note that if 39 U.S.C. §4009 or its successor be applied 

to the defendant, who is shown here to be engaged solely in 

publishing, selling and distributing materials protected 

by the First Amendment, with a warning notice described 

above, such application is unreasonable, arbitrary and 

capricious, repugnant to the due process of law clause of 
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the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
with §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their —- and defedant's 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan, a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SI NCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. _ 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 
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violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 

plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detaiL at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up and 
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process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders, 
ihe system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mailiings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
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be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter of one 
percent (0.025%) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 
Court. 

Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the efforts we have made, 
it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of 1% violations -- or 99 3/4% compliance. 
Thus, we note the following: All mailings for defendant were 
handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. are almost 
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all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of ly73. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 

and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 
between January 1, 1972 and date -- an alleged violation 
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rate of less than 0.004%*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17,, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Oui good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

. I ' 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following v>ay. 

After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 

to the computer house, or ’’Listing House", while defendant 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0 . 004 % to 0 . 003 %. 
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retained the original for its files. At the computer house, 
the names arid addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. VJhen a 
name appearing on a prohibitory order also appeared on a tape 

for the Pent-R mailing list, the matching of the two tapes 

> 

would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
nther professional people, and owners or proprietors of various 
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business® thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defender t 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a pronibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
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rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon Lhe use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewheres between 
5,000,000 and 10,000,000 persons. Even allowing for a 
20% of overlap of names on mailing lists already used with those 
on such rented mailing lists, the operation and effect of the 
statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 
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Further, in this connection, we note that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name oh a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 


herein. 


4 
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There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every 30 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
mailing labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. Pcnt-R Bootes. Inc , v. United Stares Postal 
Service. 328 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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A third problem which was run into was that the 

optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 

only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City — the same actual address, but different 
to a computer — a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge or che operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
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without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 
has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
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following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 

by the Prohibitory Order: 

A. The first five letters of the last name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus,' in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwa'rtzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 

such persons might be customers." The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 

since the numbers of the street address control. We have 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-404 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us — and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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thus succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer cape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.5/o) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

I should perhaps als add that when we receive a 

complaint of a violation of a prohibitory order, we once 

again feed the name and address of the addressee into the 

computer, even though in almost all probability it is already 

on our tapes, and though the second mailing was due to matters 

beyond our control (e.g., the second mailing was to a new 

address when the Postal Service had only ordered cessation of 
mailing to an old address). 


That our program seems to be working is evident 
from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
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computer error, two of which were caused by Post Office 

error, and one of which cannot he. explained because we have 
not been furnished with sufficient documentation, according 
to advice ."ror Herbert Monte levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of thp corporations having their mail 

processed by RAS Enterprises, Inc. including that of Pent-R 

Books, Inc., in order to comply with the law, have taken 

precautions which result in elimination of mailings even to 

persons who may desire such mailings. We would estimate 

that that would include some 50,000 persons.* Under such 

circumstances, in addition to the clear violation of its 

First Amendment rights, it is further clear that there would 

not or could not be any willful violation of a prohibitory 

order. Accordingly, it would seem that this case would be 

moot, because any judgment, when rendered, could not have 

any practical legal effect upon the then existing controversy. 

* This does not take into account persons in the Armed Faces 
who may be deprived of mailings,it would seem that one person 
named "Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
vje note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reacn 
those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 


such ads, defendant was the first -- and for a long time the 
only — subscriber to that list, which subscription cost it 
$10,000 a year.* While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 

Federal Court; during the course of those proceedings, the 

*In analyzing the first such list supplied by the Government, 
vie ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 2% of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2 .) 
children per adult name, then seme 5/ 0 on that list wore prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 
dismissed. One of the modifications followed Pent-R's practice, 
begun long before the statute was enacted or became effective, 
of giving a warning notice of the type of contents on an inner 
sealed mailing envelope. Pent-R Books , et al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 
in context, we note that although some 200,000 prohibitory 

orders were issued against Pent-R, only approximately 750 

complaints were ever made under the Pandering Law, according 

to the estimate of our attorney and the informal estimates 

of Postal Service officials -- an alleged violation rate of 

0.3757, at most. Of the some 750 cases in which hearings 

were held, approximately 1/3 of these resulted in dismissal in 

the complaint, while approximately 500 of the cases so far 

have resulted in the complaint being upheld by the Post 

Office, with or without a hearing, or some alleged 1/4 of 17 

(0.025%) of alleged violations. 

The defendant 5.s a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
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expenditures of money, made in an effort to comply with the 

law, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 

» 

become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protester's, would be to 
have the Court issue a useless order -- and an unconstitutional 
one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe tfct we have raised substantial 
questions as to constitutionality in the operation and 
effect of the Pandering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue m order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should be so construed inthis case as to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 
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We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested «ny improvement. 
Since 1971, at least, it has been fully informed of our 
system's working. What more dees the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/4°/„ compliance with prohibitory orders, speak 
for themselves. No ini unction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

A comparison of the way in which the first 

mailing was addressed, that is, the physical set up thereof, 
to the way in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a 
rented list. This is obvious because of the ’ifferences; had 
the second mailing been to the same mailing list as the f.rst, 
the two mailings would have been identical, letter for letter, 
type style for type style. Since they are not so identical, 
it is plain that one of the mailings, probably the latter, 
was to a rented list. For the reasons we have set forth above, 
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we do not believe that a prohibitory order can be violated, 
constitutionally, by mailing to a name on a rented list. 

WHEREFORE, deponent prays that the plaintiff's 
motion for a summary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 

4 

the prohibitory order be vacated. 


Sworn to before me this 
id day of November, 1973 


RICHARD S. SCHWARTZ 


Vo* 

Nrfor* S /r . 47a 


Qualified Q 
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SUPPLEMENTAL AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION 
TO GOVERNMENT'S MOTION AND IN SUPPORT OF DEFEN¬ 
DANT'S CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
----------x 


UNITED STATES DF AMERICA, 

Plaintiff, 


-against- 

PENT-R-BOOKS, INC., 


Defendant. 


Docket No.69 C 1362 
SUPPLEMENTAL AFFIDAVIT 


x 


STATE OF NEW YORK ) 

:ss.: 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 

says that: 


I am and at all times hereinafter mentioned have 
been the attorney for defendant herein. I am fully and 
personally familiar with the facts set forth below. This 
supplemental affidavit is being submitted in opposition to 

I 

the Government's motion for summary judgment, and in support 
defendant's cross motion for summary judgment, with the 


permission of the Court. 
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All of defendant's papers in this matter were 

served and filed on November S, 1973. Thereafter, on November 

20, 1973, my client and I observed an advertisement of the 

United States Postal Service in the New York Times 

of that day at page 24, and at page 14 of the day's New York 

Post. That advertisement is being filed together with this 

affidavit in U. S. v. Pent -Is., 6 3 C 1362. The advertisement: 

is quite material to the issues involved here. 

The advertisement is headed, in extremely large 

heavy black print, with a question being asked the Postmaster 

of Manhattan and Bronx, New York; 

"This letter took four days to ,go from Queens 
to Manhattan. How come?" 

Thereafter, the advertisement seeks to explain 

"How a letter can go wrong", noting that: 

'"With all the mail in this town, sometimes 
mistakes are made. 

"Our high-speed machines, for example, sort 
thousands of letteis an hour. But if someone touches 
the wrong button, in the blink of an eye, a letter 
can go all the way across country, instead of just 
across town." 

The most significant part of the advertisement 
recites that "We deliver about 16 million pieces of mail every 
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c.ay in New York. But: ever, If wo could cut the mistakes to 
1%, char is still 160,000 late letters. And a lot of New 
Yorkers steaming." (Emphasis supplied). 

Thus, the Postal Service notes that its percentage 
of mistakes,at least in the New York City area, is higher 
.’ran !/'<>. As we note in our moving papers, the maximum 
possible mistake rate of Pent-R is 0.003%. Even were the 
Postal Service's error rate just 1%, its errors have been 
committed, in the delivery of mail, at a rate exceeding 
333 times Pent-R's error rate. This reinforces our belief 
wkac Pcnc-k's compliance record is outstanding. It lurcnot 
almost forces us to observe that any injunctive order against 
p e; «t-k would be as useless as an injunctive order requiring 
c'ae Postal Service to improve its record, or compliance with 
its statutory mandate to deliver the mail, to Pent-R's present 
decree of compliance. 

Per.t-R, through computer systemization, has done 
more to comply with the law than is humanly possible, and more 
than the law requires. We subm.it that no injunction should 


issue. 
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WHEREFORE, deponent prays that the plaintiff's 
notion for summary judgment be denied, and that the defender, 
be granted summary judgment, or, alternatively, the other 
relief requested in the brief and notice of motion. 


Sworn to before me this 
20th day of December, 1973. 



fillSOM SAFDEYt 

Notary Public, State of Now Yo/k 

No 3<tr5478 
Qualified in Kings County 
eomrriuion Expicm 30, 19 


ir 
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EXHIBIT, ANNEXED TO SUPPLEMENTAL AFFIDAVIT OF HERBERT MONTE LEVY 
The New York Times, Tuesday, November 20, 1973 

“TMs fefer ttodk 
days to sofenanm 
Qtaeems to Pvfenilhattm 

Htw (g ©«? 59 

—Postmaster John Strachan, Manhattan/Brtnx, 

New York wants you to have the answers. 



HowafettercsngoCTong. 

A letter has it just as tough as any¬ 
thin'’ else in New York. Our postal people 
handle millions of packages and letters 
every day. And with all the mail in this 
town, sometimes mistakes are made. 

Our high-speed machines, for exam¬ 
ple, sort thousands of letters an hour. But 
if somet ne touches the wrong button, in 
the blinhof an eye, a letter can go all the 
u w«y across country instead of just across 

town. 

Then too, sometimes we pu ■ the 
right button when the letter has .r.j wrong 
Zip Cod:. Same thing happens. The letter 
takes off for the wrong city, before we can 
get it going right. 

By brand away most mail 
getstoyor -nUrne. 

We deliver about 16 million pieces of 
mail every day in New York. But even if 
;e could cut the mistakes to 1%, that's 
still 160,000 late letters. And a lot of New 
Yorkers steaming.' 

Thanks to the skill of our local postal 
people...mo$t always your mail gets to 
you on time. If you’re like most people, WfewantyoutD 
you rarely give it a second thought. But 
when a letter does get to you late, no one 
is more embarrassed than us. 


What you can do 

It's a big help if pu write legibly. It 

can oe mignty tough tigunng out one per¬ 
son's A’s and E's from another person's O’s 
and L's. And use he right Zip Code. 

Another thing is to mail before the 
last mil pickup of the day. Your letter 
can ge : t hei e it's going a whole day faster 
thatwa 

And tell us if something goes wrong 
with your mail. All of us at the New Y irk 
Post Office want you to have good mail 
service. 

Arid we’re trying our best to deliver it, 
16 million times a day. 
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New York Post, Tuesday, November 20, 1973 



—Postmaster John Strachan Manhattan/Brtnx. 
New York want 1 . 00 to have the answers. 



Our high-spe A machines, tor exam¬ 
ple, sort thousands U letters an hour. But 
if someme touches the wrong button, in 
the blink of an eye, a letter can go all the 
,wav across country instead of just across 


Whatyoucando. 

It's a big help if you write legibly. It 


town. 

Th.n too, sometimes we tn 1 the 
right button when the letter has .he wrong 
Zip Code. Same thing happens. The letter 
takes off for the wrong city, before we can 
get it going right. 

By far and away most mail 
gets to you on time. 

We deliver about 16 million pieces of 
mail every day in New York. But even if 
we could cut the. mistakes to 196, that's 
still 160,000 late letters. And a lot of New 
Yorkers steaming/ 

Thanks to the skill of our local postal 
people...most always your mail gets to 
you on time. If you're like most people, 
you rarely give it a second thought. But 
when a letter does act to you late, no one 
is mote embarrassed than tis. 


can oe mignty tougn ngunng out one per¬ 
son’s A’s and ’.’s from another person’s O’s 
and L’s. And use he right Zip Code. 

Anoth/r thing is to mail before the 
last mail pickup of the day. Your letter 
can get where it’s going a whole day faster 
that way. 

And tell us if something goes wrong 
with v jut mail. All of us at the New York 
Post Office want you to have good mail 
service. 

And we’re trying our best to deliver it, 
16 million times a day. 



I \bu have questions. 

We want you to have the answers. 


© 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATEL OF AMERICA, 


X 


-against- 

PENT-R-BOOKS, INC., 


Defendant. 


X 


69 C 1362 
(IRELAND) 
MEMORANDUM 
and 
ORDER 


Appearances: 

LLOYD H. BAKER, r:sq. , (DAVID G. TRAGER, Esq. 

United States Attorney, of Counsel) for 
Plaintiff 

HERBERT MONTE LEVY, Esq., for Defendant 
DOOLING, D.J. 

The Government moves fo'r summary judgment requiring 
defendant to comply with Post Office Department Prohibitory 
Order No. 5776 issued pursuant to 39 U.S.C. § 4009 on July 14, 
1969. Plaintiff moved on the certified copy of the Post Office 
Department record without more. 

The Government's case, based on the administrative 
record, is the following: 

Defendant mailed from Brooklyn to one L. Ireland an 
advertisement for "The Photographic Manual of Sexual Inter¬ 
course." There was prominently printed on the envelope a 
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statement as follows: 


"NOTICE TO ADDRESSEE 

This envelope contains an UNSOLICITED 
ILLUSTRATED BROCHURE offering for 
sale to Adults Only, a new marriage 
manual. If you do not wish this mail 
or if vou are not over the age of 21 
years, DO NOT OPEN THIS ENVELOPE! 
Simply mark this envelope "REFUSED," 
sign your initials and return it to 
your mailman. Upon the return of 
this envelope, we will endeavor to 
remove your name irom our mailing 
list. Thank you." 


The recipient, L. Ireland, on a printed form supplied by the 
Post Office Department signed under date of March 8, 1969, 
a statement that the recipient considered the mailing "to be 
a pandering advertisement which offers for sale erotically 
arousing or sexually provocative matter" and requested that 
the mailer, PENT-R-Books, Inc., be directed "to refrain from 
making any further mailings to me." Having received notice 
that an addressee had received the kind of mail matter des¬ 
cribed in Section 4009(a) and a request for an order, the 
Newark, New Jersey Post Office sent to defendant at its 
address as giver on the envelope addressed to L. Ireland a 
Prohibitory Order: the Order recited that the addressee had 
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determined that the advertisement was a pandering advertisement 
etc. and had requested the issuance of an order under Section 
4009; the Order, as provided in Section 4009(c), directed 
defendant (a) to refrain from any further mailings to L. Ireland 
at 3 Mill Street, Bloomfield, N. J. 07003, (b) immediately to 
delete L. Ireland from all the mailing lists that defendant 
owned or controlled, and (c) to abstain from selling, renting, 
exchanging or otherwise making transactions involving mailing 
lists bearing tne name of L. Ireland. The administrative record 
shows that defendant admitted receiving the prohibitory order. 

More than thirty but less than sixty days after the 
date of the Prohibitory Order, defendant sent a further communi¬ 
cation addressed to L.R. Ireland, 3 Mill Street, Bloomfield, 

N.J. 07003; the envelope bore a notice to the addressee like 
that of defendant's earlier mailing, asserting that the envelope 
contained ar, illustrated brochure offering a new marriage manual 
for sale. Under date of June 6, 1969, the Newark Post Office 
sent to defendant at its address as shown on the previous envel¬ 
opes a complaint reciting the earlier Prohibitory Order and 
stating that evidence had been produced that the order had been 


A 


i. 
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violated (a) by further mailings to the addressee listed, 

(b) by failing immediately to delete the addressee's name from 
defendant's mailing lists, and (c) by selling, lending, ex¬ 
changing or otherwise making transactions involving mailing 
lists bearing the addressee's name. The complaint stated that 
any response to the complaint or request for a hearing would 
have to be filed within 15 days after receipt of the complaint; 
the complaint recited that it enclosed a copy of the Depart¬ 
ment's Rules of Practice relative to answering the complaint 
and requesting a hearing. Defendant signed a receipt for the 
mailing. 

Finally, under date of July 14, 1969, the Postmaster 
at Newark sent defendant a form entitled Order stating that 
satisfactory evidence had been presented that defendant had 
acted in violation of the Prohibitory Order and that the 
Attorney General was being requested to consider applying to 
a District Court for an order directing compliance with the 
Prohibitory Order. The present suit was filed on October 31, 
1969. 

The administrative record exhibits literal compliance 
with the mandate of the statute, the scheme cf which has been 


<7 
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5. 


unqualifiedly approved in Rowan v. United States Post Office 
Department , 1970, 397 U.S. 728. 

Defendant's affidavits do not challenge any of the 
controlling facts reflected in the administrative record. 

1. Defendant argues first that this case and all 
similar cases pending in this Court* are moot because defendant 
never genuinely voluntarily committed a witting violation of 
the Prohibitory Order, but, at worst, was "guilty” of an un¬ 
avoidable error due to the limitations of computer technology, 
and that in aggregate its erroneous mailings have been confined 
to a trifling number of incidents of seeming disobedience 
(when the number of such mailings is expressed as a percentage 
of its total mailings and total Prohibitory Orders) occurring 
despite systematic, expensive and well planned efforts to 
assure over-all compliance. In a word, the defendant argues 
that there should be no compliance order because there has 
been no willed disobedience and there is no threat of any 
future willed disobedience. Defendant asserts that its exist¬ 
ing computer technology all but excludes the risk of future 
violation of the Prohibitory Orders of the Department 

Defendant misconceives the scheme of the law. Compliance 


Orders of court are not punitive but directory; they simply 
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lay the groundwork for future contempt proceedings. Defendant's 
liability to subjection to individual Compliance Orders of 
court is the begetter of defendant’s praiseworthy compliance 
effort, but that effoit is not an answer to its liability to 
the entry of any individual Compliance Order. Proof of that 
effort is relevant to any future contempt case. 

Plaintiff argues that Hecht Company v. Bowles , 1944, 

321 U.S. 321, is authority for denying a Compliance Order here. 
In Hecht an injunction against the defendant's future violations 
of war time price ceilings was denied upon its demonstration 
that all earlier violations were promptly corrected when dis¬ 
covered and that vigorous steps were taken to prevent recur¬ 
rence of violations; there was evidence of the difficulty of 
assuring compliance with price ceilings in the countless trans¬ 
actions of a very large department store. The denial of the 
injunction in Hecht did not mean that Hecht was not liable to 
refund the overcharge of each customer. The denial afforded 
Hecht at best temporary immunity from being held in contempt 
for future violations. So, in the present case, the specific 
relief to which each offended addressee is entitled at the 
Government's request is an order of court imposing on the 
mailer the specific duty, culpable disobedience of which will 
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be punishable by contempt, to avoid fucure mailings. The 
Government does not seek to subject defendant, as a systematic 
violator of Prohibitory Orders, to a general injunction that 
will mal e it punishable for contempt if it violates any Post 
Office Prohibitory Order whether or not a specific Compliance 
Order of court has been awarded to the particular addressee 
receiving the offending mailing that is the basis of the 
contempt application. 

The very long delay in bringing the 1969 cases to 
judgment is not, as defendant argues, a ground for dismissal 
for want of prosecution. The delay is in some considerable 
part the resu.’ t of the protraction of negotiations between 
defendant and the Department which were not abandoned until 
just before the Government filed its first motion for summary 
judgment in these cases. The large number of cases contin- 
uingly filed agair.st defendant in this district, and the 
appropriately global approach that the parties have taken 
toward determining the measure of defendant's statutory respon¬ 
sibility, preclude any finding that there has been a want of 
prosecution. 

In connection with the mootness argument, framed also 
as a "case or controversy" argument, defendant argues that the 
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extravagant cost of its compliance efforts, and the radical 
abridgement in the volume of mailings which have resulted from 
the measures that it has had to take in order to comply with 
the statute, have so gravely constrained its right to communi¬ 
cate that the First Amendment argument, disposed of in Rowan , 
must be regarded as re-presented by the circumstances of the 
present case. The argument, however, was unanswerably dis¬ 
posed of in Rowa n (397 U.S. at 740). The Court emphasized 
throughout its opinion that it was r t dealing with the right 
to communicate but with the right of citizens to reject the 
intrusion of communication upon them. The Court said in 
Rowan (397 U.S. at 738): 

"We therefore categorically reject 
the argument that a vendor has a right 
under the Constitution or otherwise to 
send unwanted material into the home of 
another. If this prohibition operates 
to impede the flow of even valid ideas, 
the answer is that no one has the right 
to press even 'good' ideas on an un¬ 
willing recipient." 

It is further argued that, because the Government has 
allegedly sought compliance orders only in cases where the 
mailings w»re sexually oriented, it necessarily censored the 
mailings in violation of the First Amendment. Cf. Lcjnont v. 
Postmaster General, 1965, 381 U.S. 301, 306. The argument 


1 
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seems to be that the working practice of the Post Office has 
forfeited the protection of the Rowan case because censorship 
is implicit in the Post Office's confining its requests for 
judicial Compliance Orders to cases in which sexually oriented 
advertisements had been mailed, and by its omitting to see 
such orders when the Post Office did not consider the material 
mailed either sexually provocative or erotically arousing 
(even though it had received notice from addressees that they 
considered, (e.c^.), material mailed by American Civil Liberties 
Union and the Practicing Law Institute sexually provocative 
and arousing and even though Prohibitory Orders had been 
issued. It should be borne in mind that the Post Office must 
have a continuing concern to see that addressees do not use 
their statutory rights as a subterfuge for relieving their 
mail boxes of all "junk mail" however insusceptible it may be 
of defensible characterization as sexually provocative or 
arousing. But if there have been instances of invidious 
selectivity in requesting the Attorney Genaral to seek judicial 

a 

Compliance Orders, it does not appear on defendant's showing 
that such episodes have occurred in circumstances or to an 
extent sufficient to support a claim that the administration 
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of the statute has converted it into an instrument "o* Post 
Office censorship of mailings of sexually orient ’t^e- 

irentb. 

2. The point defendant most strenuously argues is 
that the systematic and carefully planned manner in which it 
revised its entire mailing system in order to comply with the 
law and the consequent extremely low incidence of violative 
mailings amount to substantial compliance with the law and 
furnish a defense to individual complaints seeking individual 
court compliance Orders. After pointing out that the publi¬ 
cation circulated by defendant has been held not to be obscene 
but protected by the First Amendment, defendant shows that it 
has rejected the use of all mailing lists except those which 
have been computerized so that it can effectively eliminate 
violative mailings after the issuance of Prohibitory Orders. 

It asserts that the running cost of the computerized operation 
in 1969 was $62,068. It shows that it made about ten million 
mailings in 1969, that it received 200,000 Prohibitory Orders, 
and that the Post Office sustained complaints of violation in 
only about 500 instances, or one-quarter of one percent of 
the Prohibitory Orders issued. Defendant says, without 
contradiction, that whenever a statutory Complaint is received 
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from the Post Office the name of the complaining addressee is 
put through computer >rocessing to eliminate from all lists; if 
a complaint is thereafter received, the name is once again put 
through computer processing so as to establish a second path 
for eliminating any further mailings to that addressee; if the 
case is later filed in Court, then the addressee's name is put 
through the computer processing system for a third time so as 
to increase the probability of total compliance. 

The progressive refinement of procedures, defendant 
says, has resulted in a steady decrease in the number of 
administrative complaints of violation; there were only seven 
complaint;; in the first-half of 1972, none in the second-half, 
none in t.he first six months of 1973 and thereafter only three. 
Not all the complaints thus specified dealt with mailings for 
defendant; the complaints included mailings made by the defen¬ 
dant's mailing service for other enterprises. Taking the whole 
number of Prohibitory Orders at 248,500 the incidents of 
violations between January 1, 1972, and Novemoer 8, 1973, would 
not exceed four thousandths of one percent. 

Defendant estimates - and this is necessarily an 
estimate - that in its efforts to assure compliance it has 
foregone the use of rented lists with a loss of access to 
perhaps as many as eight million persons. A rented list, 
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defendant explains, may not be copied; but effective scanning 
to select and eliminate addressee names must be by optical 
scanner, and the computers in use on defendant's work can 
scan only material translated into symbol-form and stored on 
magnetic tapes; effective scanning of rented lists would re¬ 
quire forbidden re-copying of the lists into symbols for 
storage on magnetic tape. 

Finally, defendant points out to avoid mail¬ 
ing in violation of the Post Office Prohibitory Orders by 
mailings made where there were slight variances (from list to 
list' in the complaining addressee's name (as in the present 
case where the second mailing was to a person with a middle 
initial not present in the first mailing), the defendant set 
up the scanning operation to eliminate from its mailings any 
one the first five lett€»rs of whose last na m e and whose address 
corresponded with that of the person who had obtained the Post 
Office Department Prohibitory Order. That technique was later 
carried even farther by eliminating mailing to all addressees 
having in common the first five letters of their last names, 
th i first three digits of their street address and their zip 
codes. Defendant estimates that over all it has spent 
$300,000 to comply and has achieved 99 3/4% compliance. 
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The showing is impressive, but it furnishes no answer 
to the present proceeding. The sophistication and high cost 
of defendant's compliance effort index the magnitude of 
defendant's operation and the extent of its means. They do 
not nullify the lapses; no matter how unintended, although they 
certain]y “reduce both the rate of lapse and the number and 
probability of later-stage court complaints for Compliance 
Orders. When violations occur, they entitle the individual 
addressee to the issuance of a Post Office Complaint, and, in 
proper circumstances, to a Post Office request that the Attorney 
General apply for a judicial Compliance Order, The statute 
is ccncerned with the interest of the individual addressee and 
does not seek to regulate the business of the publisher of 
the advertisements. 

Moreover, what defendant has shown, if relevant, has 
relevancy to any contempt proceedings that might be initiated 
if, following the entry of judicial Compliance Order, a 
further seemingly violative mailing occurs. At that point the 
material now presented could well be offered in mitigation of 
the charged violation of the Compliance Order, or, conceivably, 
to avoid altogether a contempt adjudication. 
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3. In the present and in a number of other cases 
objection has been made to the administrative record on the 
ground that the certified record was not actually served with 
the United States Attorney's motion for summary judgment, or 
that the certifying officer used a short form of certification 
which failed, as Rule 44(a)(1) requires, to state that he has 
custody of the record or that, probably having no seal of 
office, the certifying officer has not attested his certifi¬ 
cation by his seal of office. In three cases it is pointed 
out that the certifying officer certifies "the annexed docu¬ 
ments" but then fails to fill out a list of the documents as 
part of the certification form as the form used indicates was 
intended. 

Defendant does not say that the administrative record » 
is not a true copy of the record; since every instrument in it 
was communicated by copy to the defendant during the adminis¬ 
trative proceeding defendant would not have any difficulty in 
pointing out any defect in the administrative record presented 
by plaintff. If it be true that the certified record recited 
in the Government's motion paper was not attached^to the 
motion papers when served, that, as a matter of the normal 
courtesies between counsel, should simply have occasioned the 
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defendant's drawing the slip to the attention of the United 
States Attorney. To raise it months later in a brief as an 
objection of substance to a motion for summary judgment io 
not possible. Cf. Unit e d States (Austin ) v. Western Electric 
Co., 9th Cir. 1964, 337 F. 2d 568, 574-575. Again, there is 
no suggestion that there was no administrative record or that 
the administrative record, belatedly produced, is not a true 
copy of the communications that constitute the record. 


4. It is argued that the administrative record does 
not adequately show that the allegedly violative mailing was 
received by the addressee and mailed by the defendant more 
than thirty days after the defendant's receipt of the Pro¬ 
hibitory Order. 


The objection turns on sub-division (f) of the statute, 
which provides that receipt of mail matter thirty days or more 
after the "effective date of the" Prohibitory Order creates a 
rebuttable presumption that the mail was sent after the 
effective date. Defendant argues that there was no competent 
evidence that any violating letter was mailed or received on 
any particular date, and that, in such administrative hearing, 
as were held, the defendant was given no opport nity to con¬ 
front, examine or cross-examine the alleged addressee as to 
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the date of receipt, since, as the Post Office pointed out 
and the regulation (39 C.P.R. § 916.7) notes, there is no 
authority in such an administrative proceeding to issue sub¬ 
poenas to coerce the attendance of the addressee or other 
witnesses. It is argued further that for the Post Office to 
move forward on a hearsay statement to it that the letter had 
been received aftasr the effective date of the Order, and then 
to fail to af3|dja^the mailer any opportunity to controvert the 
addressee's reported assertion is to deny the defendant due 
process. 

The most obvious defect in the set of arguments is 
that the defendant does not say that the second mailings were 
not made and does not deny that they were made after the 
effective date of the Prohibitory Order. Limitations of 
administrative procedure do make it impossible for the mailer 
to coerce the attendance of the addressee, but the Post Office 
and the mailer are in the same position; the mailer and 
addressee, like the Government, are free to solicit the evidence 
of the other parties. Moreover, and this is the dispositive 
fact, the defendant itself is the best source of responsible 


evidence about the date of mailing. If there were doubt about 
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the date of the second mailing, the defendant could at once 
resolve it by the barest and simplest of date comparisons. 


It may be that defendant's envelopes are not post¬ 
marked and so do not disclose mailing datey. It is evident 
from examination, however, that the defendant's mailed envel¬ 
opes are metered or prepaid envelopes, dhat they originate 
with defendant, that they do not require cancellation by Post 
Office stamping, and that it would not be difficult for defendant, 
as one step in its scheme of compliance, to protect itself 
against imposition by dating its envelopes. That defendant's 
operation is so great in extent that it cannot prepare and 
maintain records of the dates of its various mailings is 
hardly a circumstance to be used at this time to dilute the 


efficacy of this very simple statute with its very simple 
procedures. 


In extension of the same argument defendant urges 
that in a number of cases, including the present one, the 
administrative file fails to show in even the most informal 


manner that the second letter was received by the addressee 
more than .sixty days after the entry of the Prohibitory Order. 
Thus in the present case the Prohibitory Order was dated 
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March 21, 1969; the allegedly violative letter bears a 
notation that it was received by the addressee on May 6, 1969. 
Defendant argues that no inference of a violative mailing can 
be drawn since, where the only administrative-record evidence 
of the mailing date is the statutory presumption created by 
proof of the date of receipt, that receipt must be more than 
sixty days after the date of the Prohibitory Order. 


The contention is based squarely on the literal language 
of sub-division (f). 


Two sets of considerations dispose of the contention. 

First . Defendant's liberal reading of sub-division (£) 
produces an effect that defeats the obvious meaning and pur¬ 
pose of the sub-division. Sub-division (f) becomes clear and 
harmonizes with the statutory scheme only if it is read with 
the word "effective" struck out in the first occurrence of the 
expression "effective date" so that the provision reads "Receipt 
of mail matter thirty days or more after the date of the order 
... shall create a rebuttable presumption that such mail was 
sent after [the] effective date" of the Prohibitory Order 
provided for by sub-division (b). Tne scheme of the statute 
is this: A mailing is complained of by notice from ai ddressee 
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that it is of a kind that he does not wish to receive, and 
requests an order. The Post Office is obligated to issue a 
Prohibitory Order (sub - division (b)). In this case it was 
issued on March 20, 1969. The statute made the Prohibitory 
Order effective on the thirtieth calendar day after the 
addressee receives it. Every mailing to the addressee after 
that day violates the Prohibitory Order. It may readily be 
supposed that a time lapse of thirty days is provided to 
make compliance feasible, for large scale mailers might need 
time to locate and delete the name of the addressee from all 
their mailing lists. A second mailing on the thirty-first 
day is a violative mailing. If all that is shown is that the 
mailing was received by the addressee on the thirty-second 
day after the mailer's receipt of the Prohibitory Order, will 


proof of that receipt serve as prima facie evidence of a 
violative mailing? Defendant argues that it cannot so serve, 
that another thirty day period must elapse; a receipt cancelled 
a t least sixty days after the date of the order can be prima 
fac: *- e evidence that the mailing occurred thirty days after the 
date of the order. The statute cannot be supposed to have 
intended to double the grace period except in the case where 
the Post Office has evidence of the date of mailing. The use 
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of the thirty day presumption period in exact correspondence 
with the thirty day period that precedes the effective date of 
the Prohibitory Order is the key to the meaning. If the 
offending mailing is shown to have been received after the 
effective date of the Prohibitory Order, it is presumptively 
a violation. The presumption is rebuttable from the defend¬ 
ant's mailing records. There is a semantic slip in the 
phrasing of sub-division (f), for the meaning of the statute' 
is unmistakable. There is no merit-base for the aigument that 
twice thirty days must be shown to have expired where the 
mailer has the evidence of the mailing date and the Post Office 
must rely on evidence of the date of receipt to establish the 
date of mailing. 

Second . When the complaint is sent to a mailer he is 
reminded of the date of the Prohibitory Order and is supplied 
with a copy of the envelope in which the allegedly violative 
material was enclosed and is charged with violation by making 
that mailing. The defendant has the right to respond to the 
charge, to make an issue on the point, and at that juncture 
to come forward with evidence of mailing. It is not claimed 
that any accused mailing occurred before the effective date 
of the Prohibitory Order. If a defendant had wished to make 
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that point, the administrative hearing furnished the occasion 
to do so. In the absence of affirmative evidence that the 
mailing was made before the effective date, the point is lost 
in this Court in the failure to raise it in the administrative 
proceeding in an easy, effective and satisfactory way. 

5. It is claimed on the basis of a card found in the 
Government's files during the course of an administrative pro¬ 
ceeding in another matter that the Government in one or in 
some or in all cases had used a prepared typewritten or 
mimeographed form which explained to the complaining addressee 
that in order to make a case against the mailer the Post Office 
had to have a signed statement as to the date of delivery of 
the second letter. The form continued: "The date given is 
an estimated date, but will give us the correct waiting period 
to carry on this complaint. An envelope is supplied for your 
convenience and no postage is necessary." Then follows in the 
form a request that the addressee sign and return "this 
statement" and there is appended a statement in which evidently 
the Post Office had filled in the date. The example located 
in the Post Office file, it is suggested, was typical - 

"ON AUGUST 27, 1969, I, THELMA MOSEK, 

RECEIVED FROM THE PEN R BOOKS a 
second letter. 

Thelma Moser [in handwriting] 
signature' 1 
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Defendant argues that this was grossly improper 
procedure and should forfeit the Government's right to proceed 
in these cases. The argument falls of its own weight. If 
there was no second mailing the Government could hardly supply 
the form to the addressee and expect it to be signed and 
returned and to be supported by the accusatory second-mailing 
envelope. Hence, the only circumstances in which the card 
could be used would be those in which the addressee received 
a second mailing, made a complaint, and then was advised of 
the evidence needed to make out a right to have proceedings 
for a Compliance Order initiated. The explanatory material 
on the statement is correct; the suggestion of date, which the 
addressee is warned is an estimated date, is plainly related 
to the date of the addressee's complaint to the Post Office. 

No suspicion attaches to the use of the form, and it is now 
a foundation for any objection to the Government proceedings. 

6. Defendant draws attention to the fact that under 
the statute as originally enacted, and before the general 
re-writing of the Postal title in connection with the change 
in the structure of the post office, Section 4009 (now 
Section 3008 of Title 39) provided that the Postmaster General 
should make the Prohibitory Order, serve the complaint in case 
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of violation and then make the determination that the Pro¬ 
hibitory Order had been violated. It is argued that the 
Attorney General did not make any determinations in the present 
cases. It is argued first that the printed form then in use, 
and perhaps still in use, does not use the statutory word 
"determine" at all. Instead of saying that it has been 
"determined" that you or your agents or assigns acted in 
violation of the above-captioned Prohibitory Order the form 
used says only 


"Satisfactory evidence having 
been presented that you, or your 
agents or assigns, acted in violation 
of the above-captioned Prohibitory 
Order," etc. 

The failure to use the word of the statute is immaterial. The 
determination is, of course, implicit in the issuance of the 
Post Office order, and the assertion that it is based on 
satisfactory evidence hardly weakens the effect of the 
determination. 

The second branch of the argument is that there is no 
showing of a delegation of the statutory authority, if it is 
delegable, to any other functionary in the Post Office. 
However, 39 U.S.C. § 309 at the times here involved provided: 






-i 
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"The Postmaster General 
may delegate to any officer, 
employee, or agency of the 
Department such of the functions 
vested by law in him or in any 
other officer or employee of the 
Department as he deems appropriate." 

The statute requires no particular formality of delegation. 

39 C.F.R. §§ 812.1 - 812.4 outlines the modes of delegation, 
which are inclusive and detailed. The regulations establish¬ 
ing rules of practice for proceedings under § 4009 reflect 
one specific aspect of the delegations. 39 C.F.R. § 916.3 
refers to respondents who have been served with "a complaint 
by the postmaster," and, elsewhere, th.e practice regulations 
assumes that an officer normally acting for the Postmaster 
General will be a postmaster. 

Since there is a plenary power of delegation in the 
Postmaster General (and it is preserved in the law as revised 
and appears as Section 402), in the absence of some indication 
of a ground to infer that there has been irregularity in 
delegation procedure it is correct to assume regularity in 
official procedures and that the delegations exhibited in the 
cases before the Court were proper. 


Defendant's central point appears to be that Section 
4009 must be read to require an actual determination by the 
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Postmaster General himself. That would appear not to be the 
case in view of the presence of the delegation section in the 
statute and in view of the sheer physical magnitude of the 
task of signing orders, serving complaints and making deter¬ 
minations of violations under the statute. The staggering 
number of statutory incidents in defendant's own case 
demonstrates that to treat the statute as imposing a personal 
responsibility on the Postmaster is unthinkable. The section 
must be given the normal interpretation, that is, that either 
the Postmaster General or a delegate may exercise the authority. 

7. Defendant asserts that the Complaint form used by 
the Post Office is inadequate since it does not give the date 
of the violative mailing and does not allege that the mailing 
was more than thirty days after the alleged receipt of the 
Post Office Prohibitory Order. The form used recites the date 
of receipt of the Prohibitory Order, and then asserts that 
evidence has been produced that the order has been violated 
» by further mailings to the addressee listed in the order and 
that the mailer had failed to delete the addressee's name 
from mailing lists owned or controlled by the addressee. 
Attached to the complaint and referred to in it by the words 
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"See Exhibit attached hereto," is a reproduction of the 
envelope that contained the matter complained of. The form 
then states that a response must oe filed within fifteen 
days and encloses a copy of the Rules of Practice relevant to 
answering and requesting a hearing. (In some instances the 
complaint form is not, probably, wholly correctly used; the 
Department appears to have failed to strike out parts of the 
printed complaint form that seem to be inapplicable to the 
particular incident.) 

The complaint practice is adequate to the occasion. 

The complaint need not be one that could withstand scrutiny 
in an exacting court enforcing the common law rules of plead¬ 
ing. It need only fairly initiate the kind of proceeding 
contemplated by Section 4009 and its successor Section 3008. 
The simplicity of the issue presented by the circumstances is 
such and the consequence of administrative action so far 
removed from the imposition of any irn »diate sanction that 
elaboration of procedure is wisely avoided. The only conse¬ 
quence of a finding that there has been a violative mailing 
is to authorize the Post Office to ask the Attorney General 
to apply to the District Court for an order directing com¬ 
pliance with the original Prohibitory Order. (Sub-division(d) 
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says that the Post Office is authorized to ask the Attorney 
General to apply "for an order directing compliance with such 
notice" but it manifestly means "for an order directing com¬ 
pliance with the order given under this section.") The Court 
in turn then must scrutinize the papers to determine whether 
an order is proper, and only then is the defendant exposed to 
the risk that another violation might result in punishment 
for contempt if the violation cannot be satisfactorily ex¬ 
plained away. 

8. Defendant argues that the Post Office procedure 
as invariably conducted (at least in defendant's experience) 
violates due process because it does not provide for a 
traditional adjudicatory proceeding in which there is an 
independent judge, the production of witnesses to establish the 
violation with full opportunity to cross-examine those witnesses 
and an opportunity to meet the issue in a fully adversary 
manner. Defendant suggests that as the procedure has worked 
out it does not accord the mailer the "administrative hearing" 
or "full hearing" referred to in Rowan , 397 U.S. at 738-739. 

The contention is without substance. The Court in Rowan noted 


that the statute specifically excluded the pre-complaint hearing 
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from the provisions of the administrative procedure act; the 
Court noted that the adoption of the hearing regulations, 

39 C.F.R. § 916.1 et seq ., had nevertheless taken place, 
intimating the Court's belief that even the elaboration of 
procedure provided by the regulations was unnecessary. Again 
the Court said (397 U.S. at 738-739), in discussing the due 
process argument, that at the addressee's request "... the Post¬ 
master General shall issue a prohibitory order to the sender ... 
Only if the sender violates the terms of the order is the 
Postmaster General authorized to serve a complaint .... The 
sender can then secure an administrative hearing. The sender 
may question whether the initial material mailed ... was an 
advertisement and whether he sent any subsequent mailings. If 
the Postmaster General thereafter determines that the pro¬ 
hibitory order has been violated, he is authorized to request 
the Attorney General to make application in a ... District 
Court for a compliance order ...." (footnote references 
omitted). Thus, in discussing the statute the Court plainly 
noted that the Postmaster General would be counsel, prosecutor 
and judge. The Court then noted (397 U.S. at 739) that since 
the whole administrative procedure involves no immediate 
sanction for a non-compliance with a Post Office Prohibitory 
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Order, it could not be said that the administrative aspect of 

the statutory procedure denied due process. The Court 

added (397 U.S. at 739) 

"it is sufficient that all avail¬ 
able defenses, such as proof that 
no mail was sent, may be presented 
to a competent tribunal before a 
contempt finding can be made.'' 

9. Finally it is argued that in the present case 
(and in twelve other cases) there was a lack of geographical 
jurisdiction in the Post Office issuing the Prohibitory Order. 
Defendant's contention is that the Prohibitory Order must 
issue out of the City to which the first mailing was made. 

In the present case, the Prohibitory Order was issued in the 
name of the Postmaster of the Post Office at Newark, New Jersey, 
through the Director of Administrative Services. The accused 
letter was addressed to the complaining addressee in Bloomfield, 
New Jersey, 07003, and the area from which the letter was 
mailed was Brooklyn (11223). 

So far as concerns this case: Bloomfield is somewhat 
less than five miles from Newark; there is no indication that 
it is not within the administrative district of the Newark 
Post Office. Apart from that, there is no venue or jurisdic¬ 
tional requirement in the statute. No doubt in normal course 
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the Post Office to which the addressee sends or delivers any 
notice will be the one which issues the Prohibitory Order of 
any later complaint and request to the Attorney General, but 
that appears to be entirely a matter of human convenience and 
not at all a matter of jurisdiction or power. 

It follows from what has been said that the Government 
is entitled to summary judgment. It is, accordingly, 

ORDERED that the motion of the Government for summary 
judgment is granted and the cross-motion of the defendant for 
summary judgment is denied. A form of final judgment incor¬ 
porating the compliance provision contemplated by the statute 
will be submitted by the Government on five days notice of 
settlement to the defendant within ten days after the date 
of the present Memorandum and Order. 

Brooklyn, New York 

July 3, 1974.__ JOHN F. DOOLING, JR. _ 

U. S. D. J. 
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Footnote: 

Of the approximately 70 related cases involving Pent-R 
-Books pending before this Court, motions for summary judgment 


have 

been 

filed 

in 

i the 

following 

28 

cases: 



69 

C 

1290 

72 

C 

583 

72 

C 

598 

72 

C 

606 

69 

C 

1362 

72 

C 

584 

72 

C 

599 

72 

C 

607 

69 

C 

1363 

72 

c 

585 

72 

C 

600 

72 

C 

608 

72 

C 

579 

72 

c 

586 

72 

C 

601 

72 

n 

609 

72 

C 

580 

72 

c 

587 

72 

C 

602 

72 

C 

610 

72 

C 

581 

72 

c 

588 

72 

c 

603 

72 

c 

611 

72 

C 

582 

72 

c 

597 

72 

c 

604 

72 

c 

612 


They involve many of the issues passed on in the present 
docket, and the decisions in those dockets will incorporate 
by reference the applicable parts of this decision. 
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SUPPLEMENTAL MEMORANDUM AND ORDER BY DOOLING, J. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-X j 

UNITED STATES OF AMERICA, 

: 69 C 1362 

-against- (IRELAND) 


PENT-R-BOOKS, INC., 

Defendant. 


SUPPLEMENTAL MEMORANDUM 
: and 

ORDER 
X 


Defendant correctly points out that the Prohibitory 
Order was stamped with the issue date March 20, 1969. That 
is, it is agreed, the date to use at page 1 of the Memorandum 
and Order of July 3, 1974, filed July 8, 1974, rather than 
July 14, 1969, which is the date of the self-styled "Order" 
notifying defendant that the Postal Service is requesting 
the Attorney General to consider applying to a District Court 
for an Order directing compliance with the Prohibitory Order. 
The date has been changed on page 1 of the Memorandum and 
Order, and at line 1 of page 18. 

Defendant correctly says that the envelope of the 
allged mailing has a simple notation in unidentified hand¬ 
writing that the envelope was received 5/6/69 without indi¬ 
cating by whom or at what place. Page 18, line 2, has, 
accordingly, been corrected by deleting the words "by the 


addressee." 
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To avoid confusion, at page 20 in the second line of 
the paragraph commencing " Second ," the words "receipt of the" 
are inserted before "Prohibitory Order." That is the language 
of the "Complaint," which recites the date March 21, 1969, as 
the receipt date. 

The changes made have been initialled in the left 
margin of the pages on which they occur, and the Memorandum 
and Order of July 3, 8, 1974 is amended accordingly. 

The letter of defendant's counsel of July 13, 1974, 
and its enclosure, will be docketed and filed as part of the 
record. 

The arguments on the issues made in the July 13 letter 
are not agreed to and the decision will not be otherwise 
changed. 

It is so ORDERED. 

Brooklyn, New York 

July 16, 1974._ JOHN F. DOOLING, JR. _ 

U. S. D. J. 
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LETTER FROM HERBERT MONTE 


k* < . i in 




/ 


LEVY TO HON. JOHN 



'i 


F. 


BOOLING. 


JJVf. \*r' : $6rA j\: WfCO/l 

i4 uwiwc 725-5959 


C*Bl£ AOON(59 ADVOCACAWS 

July 13, 1974 


Hon. John F. Doollng 
U. S. District Court 
225 Cadman Plaza East 
Brooklyn, New York 

Re: U. S. v. Pent-R Books, Inc. 

69 C 1362 

(Ireland) _ 

My dear Judge Dooling: , . 

In your memorandum and order in the above matter, you 
took me to task as follows (PP. 14-15): 

'•★★★if it.be true that the certified recqrd 
recited in the Government's motion paper was 
not attached to the motion papers when served, 
that, as a matter of the normal courtesies 
between counsel, should simply have occasioned 
the defendant's drawing the slip to the attention 
of the U. S. Attorney." 

The slip of the Government in not sending the certifica¬ 
tion (it did send the"record") was indeed drawn to the attention 
of the U. S. Attorney, immediately after the Government in Wash¬ 
ington had turned down all settlement proposals. Thus, in my 
letter of October 11, 1973 to the U. S. Attorney, photocopy of 
which is enclosed, I mentioned the following on page 3. ' 

"In our phone conversation, you mentioned that you 
had submitted certification in every pending case. 
However, the papers served upon me omit certifica¬ 
tions in the following cases: *** 69 C 1362 ★*★*. 
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V/V// 


Hon. John F. Dooling 


- 2 - 


July 13, 1974 


Would you kindly send me copies ol the certifi¬ 
cations in such cases, noting the Court Docket 
number of each certification." 

These certifications were never received by me. 

1 am rather unhappy at the suggestion in your opinion 
that I was guilty of a lapse of normal courtesy between counsel. 

No one had raised the question of whether or not I had requested 
copies of the certifications, and quite frankly, I had not wanted 
to embartass the U. S. Attorney by noting that I had not been 
given the courtesy of being given copies of the certifications, 
if indeed any were submitted to the Court in the enumerated cases. 

v In any event, I would hope that thia letter and the 

enclosed could be made a part of the record, which would avoid the 
necessity of a petition for rehearing to set the record straight. 

I also note that you recite on page 15 that 


"Again, there is no suggestion that there was no 
administrative record or that the administrative 
record, belatedly produced, is not a true copy^of 
the communications that constitute the record. 


The opinion goes on to note that we did not say that the second 
mailings were not mailed and that they were mailed after the date 
of the order, and the defendant is criticized for not being a 
reliable source of evidence about the date of the second mailing. 
However, there is no requirement on a summary judgment motion by 
plaintiff that the defendant produce any evidence whatever, when 
the plaintiff has failed to produce any competent admissible evi¬ 
dence in support of its application for summary judgment. Since 
we were not entitled at any stage to examine any witness as to the 
truth of the contents of any notation in the so-called administra 
tive record, and since we are not required to prove the Government s 
case. I submit that it is entirely correct for the defendant to 
Insist that the Government prove its case by a record produced in 
accordance with the Federal Rules of Civil Procedure, at a minimum. 


<9 
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LETTER FROM HERBERT MONTE LEVY TO HON. 


//■**/< ft • y 


JOHN F. 


DOOI.ING 


Hon. John F. Dooling 


3 - July 13,' 1974 


I have already noted to your law secretary that by reading 
the word "effective" out of the otatute (P. 18), the statutory 
scheme is distorted. To hypothecate a case: if a Prohibitory Order 
is dated January 2, 1974 and received by a ma?ler on February 1, 
1974, ar.d the second mailing is received by the addressee on 
February 1, 1974, the. presumption would be that the second mailing 
was made on February 1, 1974. The mailer would nave been given no 
time to comply with the Prohibitory Order, though the statute 
gives the mailer thirty days in order to comply. And even if the 
order had been received on January 5, the mailer would be deprived 
of his thirty day grace period. 

May I also call to Your Honor's attention a couple of 
other errata. On page 1, you recite that the Prohibitory Order 
was Issued on July 14, 1969, wh.ch is completely inconsistent with 
the recital on pages 17-18 that it was dated March 21, 1969. The 
actual date stamped by the Post Office was March 20, 1969. 

You also noted on page 18 that the sedond letter bears a 
notation th$t it was reeeived"by the addressee" on May 6, 1969. 
However, one of the‘ points we raised was that it does not bear 
such a notation, but bears simply a notation that it was received 
on May 5, 1969, without stating by whom it was received. It^ia 
entirely possible in the light of the purported administiatitfe 
record that Mr. Ireland may have received the second mailing lesf 
than thirty days after the date of the Prohibitory Order^ that h^ 
may have taken it to the Post Office much later, and that thd date 
of May 6, 1969 may be the date the Post Office received it from 
him. Yet an order is being enforced without any proof whatsoever 
that it was violated. 

May I ask that this letter be considered as an informal 
petition for a hearing and incorporated in the record. In any 
event, I ask that the opinion be corrected to show that I was not 
guilty of any professional impropriety. 


ResDectfullv. 



Herbert Monte Levy 


HML:nw 

cc: U. S. Attorney 
DauiA c. Ttager 
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LETTER FROM HERBERT MONTE LEVY TO LLOYD II. BAKER 


October 11, 1171 


Robert A. Roree, 

United Statas Attorney 
?!5 Cadraan Alaaa Oast 
Brooklyn, Hew York 11201 

Attn: Lloyd .1, Baker, dsn. 


!•’.«: tJ. S. v, v’sut-A hooks* 

iY) C 12 )0 ;.nd other similar 


)ear Hr. Baker: 

•jL’aia <utll confirm our understand In;; cached 
ovar the telephone, anti the enclosed itlpulation. 

I advised von rh it It ne-sned to r»« that the wor'c 
or Court nnd counsel could he y! anil Tied by dispensing uj th 
a lot oC unnecessary aioer -»or'c, and jdoetia/ an sonrooci 

• '.'.ich al^ht be . ore ’ieL>!ul ;* » the Court in the li.'ht o2 trh 

• j .»t that lone .innroxt vaceiy JO •:.« •»:.»» are :ly pen 

tj^n^e jue^entnd *rocodure 'jouH v!C!)rii.i; } ly -<«* tollu-e > 
In any ouch future caues > lich T >i?r'.t S rou-uc y t'e lit 
j •: itea. 

• thought is f ar, uuo’ere to Court approval., 

• •■» tjIII oaeh ’.csv/e the > vuL vr - «* oc cl «tlluv. • •ny Aula • 

•.totenant, and that, L'stejd >t nuont-tin.* l r>i 

Hfrerent brier In each iVin, a. dll .’lulimtc che o.n*e 

»rj ouch '.sse, -overlap 11 •■olncs : ut - vl;.?n cn •.■oiue ■•-u 
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LETTER FROM HERBERT MONTE LEVY TO LLOYL) H. BAKER 

.'overt A. Morr.a, Lao. 
October li, 1V73 


’.jv truJ 

•: Vov; o 'z tsa<rh >i 
v» loc car n>’r 
ijuLir 'lOiriu * S 


rr i 


•.vjlch night be found . 
’*e round To fetemitie 


' t-sd.'.-j, at fch« conclusion or hev,l;i- 

'. i i -nri/r ioi* •»« uoat a t.irjnrlate ) , 
j t’io* >»rcicnl.ir '■ajca 11.11; uch -art¬ 
ful o .o. .Mus, >ny lurticuior aoa.r.ra 


i“ ini ii-iCi o .* by Thd 'cur could *?a<»ii7 
■-b-* '.i:;:; j il ir c.i.sea cnereln refer ,r i.* i I, 


o<l .l 0 ei 3 uin 'mii/or jjn^oaot could 


'•ora iciatidiy. 

all. Of ir. 


iinjerad record In a iy 


oueion ,<ou L J bo ocon f; 


> you, .«i 


•jv:u ;:a ,o:c 


V J;: 


brief oould f; 


jrnisr.eU to ::h« rourt far iiucsiwn': la eucu coauective file, 
aciviae ,e •unether you oouad .Iso si'nilariv vaot 
Individual ctuies for place *»r.t in cacii o£ your files, or 
o.let her one coay ?lil a*>r;o your .luroosas. 


f 


i also no cob ;hat a* had lom? alnca agreed that 
'.•hero would be no need for defendant to file an onager in 
-my of These cases, iilnco, Jn each case, you LucivleH to 
proceed bv isotlan for aututarv judgment. \.e both agree thac 
'.re rhotilJ liave cleared tnlj tilth Ju«!.',e Pooling, nnl the 
..iciused stimulation provides a .ay of Join? ,o. it occurred 
t'o '«i after our oonvuruaTion :.‘vic .mould h cose ;go co trial, 
there night he a need for confined eoulas of the pleadings 
h ‘.non Time, >nd uc* 1 uvff •■uc ‘n a auras** Lu cafe oc this 
:: .mbtoreiicy. 


f'he unclosed otl.mu lotLon also notes our agreer'ent 
In -‘yard To coori. 


' *..»T r >l;’l 
•••.:. oi .ti.n; 


"yf I r.i'r s . hi i ipoorf-unity To minimi you 

author iced 'm • -*v t -a > .<«•/ •.•/. oi>s -nd 

an ' tiii.i i , <.v ■ i ! ••»£ , licit cut ■ « ? i ! fa a ’ > i t 


‘ : : .cr .or you mi tf e . .. -.al, .hou./.i -mi! ju r\'* >r. 

J t i*. .. i irr.’viJ all •« -.or;* taylig >j a cl if: 

Li mv -viern. T. :l ; m .veenr: far .» *i.ae might 

<» 'j.»vei f line a,u>i»r -*ot1 1 .j r»aar.»<i, •<***<. / :*»cicing 

'oay f'nceLved bil l *};•■/ >f ^ l . / of 

r" on:j;.M nd a-ia; ii.it t !,n f;i-* biLicwin’, rims , ; : .th i 
'..if* a M ms > j a f o a ;',»r*-if ~«r. '• his teal ! .hen '•*> 

• ■ ii ileatid ’’.v y»ii, -..to • i* i i, I • ii > y > c v» 

■■u.icedlv 1 1 *nih»» : now J ‘.‘*r.*:ier»T a if rec.i lac. 
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LETTER FROM HERBERT MONTE BAKER TO LLOYD H. BAKER 

.’obert Morse, Gan. 

- 1- <Vrobt»r 11, 1^73 

ill ,*»n 5*: oo<j *m3u .' i ':o imctitn the -incluaed 

stipulation, *.J lit -'leesse to ’>« la accordance with our ueraement , 
•rid racim to iae cut peeper >ith J 017 thereof, un.i i ahull 
i hen ‘iubnlt 4 c to auh'u ,'colin^ Jar signature. 

I ’Ota coat I have wisoiaoed ny rooy of the 
; ;ujnmons an-! complaint In 7 ? 0 aL’ 4 . "ould yon .?<•: yood onm: ,n 
to nuooiy r.o with a 000/ twrao:. 

In our phone conversation,you taentioned thae you 
•v*d aub'nittad certification in aver’; penhiny, case, However, 
the papers ;erved upon 'id unit certifications in the jfolLowin*, 
cnees: 

7' > 2 509 hull 
7? C 535 
60 0 1352 
7! 0 512 
72 U 504 

72 C 503 
50 C 1200 

73 G 502 
72 C 507 

534 
72 G 611 
72 0 507 
72 C 510 
72 C 505 

n»» 

T o ild you Madly 8«n*l/r;o >lea of the certifications 
id such cases, notin* the r ourt ochat number r* each such 
<“ ittificatlon. Th»n> you, 

rU nc -»rely. 


’»cb<v-t .bnte wv y 

■ 1 .; rt 3 

• 1: Tanr-l ?noVn, T. ir. 


a» 



0 


127a 

JUDGMENT APPEALED FROM. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

Plaintiff, 

-against- 

PENT-R-BOOKS, INC., 


r ILL 'J 

l\ CU Uk S i;n. •- 

u s INi !t; cl (.01 iti i u. 

yV jut 1 1974 * 


“■ JUDGMENT 

RM - 

Civil Action 
No. 69 1362 


Defendant. 

____ - - ---- - - - X 

Plaintiff having brought this action for an order of this 
Court commanding the defendant to comply with a certain Prohibito: 1 
Order issued by the United States Postal Service directing de¬ 
fendant to refrain from mailing any advertising material to L. 
Ireland, 3 Mill St., Bloomfield, New Jersey, plaintiff having mo\ 
for summary judgment, arl defendant having cross-moved for suminoiy 
judgment, and the Court having rendered and filed its Memorandum 
and Order dated July 3, 1974, granting the plaintiff's motion for 
summary judgment and denying the defendant's cross-motion for su. - 
mary judgment, now on motion of DAVID G. TRAGER, United States 

Attorney, it is 


I 
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JUDGMENT APPEALED FROM 


ADJUDGED and DECREED that the defendant be, and it hereby 
is commanded to comply with Post Office Department Prohibitory 


Order No. 5776, and the defendant is commanded to cease and desist 

from any fur .er mailings to L. Ireland, 3 Mill St., Bloomfield, 

At c~7ce~\ 

J to delete the name of said addressee from all mailing 

I 

lists owned or controlled by defendant, its agents or assigns, aid 
to refrain from selling, renting, exchanging or engaging in any 
other transaction involving mailing lists bearing the name of said 


addressee. 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

-agains t- 


69 C 1362 
NOTICE OF APPEAL 


PENT-R-BOOKS, INC., 


Defendant. 


Notice is hereby given that Pent-R-Books, Inc., 
defendant above named, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the final judgment 
entered in this action on the day duly» 1974.* 

September 13, 1974 


urr-k-. 

RERBERT MONTE U 

295 Madison Avei 
New York, New York 10017 
(212) 725-5959 

Attorney for Pent-R-Books, Inc. 


Jo U S, 

// y 









UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OF NEW YORK. 


X 


UNITED STATES OF AMERICA, 


Plaintiff; 


v. 


PENT-R-BOOKS, INC., 


Defendant . 


X 


CIVIL ACTION NO. 72C 579 
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DOCKET ENTRIES. 



DATS 

riLIHCt-mOCTCDlNGt 

■% 

amount 

Pi **ORTtr IN 
i-MQl liKgwT 
PfTUMIS 

5/5/72 

Complaint filed. I Simmons issued. 

1JS5 I 

5-26-72 

Summons returned and filed, srrd 5 - 25 - 72 . 

? i 

9 27-73 

Notice of motion ret 10-15-73 and memo in support of motion fnr 


summary judgment filed. 

3/4 

11-29-73 

Notdce of cross motion and memorandum •'.in support of deft’s 



cross motion for summary iudcment filed. 

5/., 

7^3CV74 

JEY POOUN*t- O - Memorandum ft order dtd. 7-2<i-74 crantlnc- 


Ijoltff’s motion far stannary .judgment 4 denying deft’s cross- 



motion etc. filed. 

7 

7-30-7** 

JUDGMENT dtd. 7-29-7** ordering deft to refmlr. from further 



| 
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COMPLAINT. 

UNITED STATES DISTRICT COURT 
EASTERN DISTFTFT OF Iffcw Y r ' n K 

-------- X 

COMPLAINT 

Civil Action 
No. 

---X 

Plaintiff, UNITED STATES OF AMERICA, by its at- 
tomay, ROBERT A. MORSE, United States Attorney for the 
Eastern District of Nfcw York, complaining of the defendant, 
alleges t 

1. This Court har. jurisdiction of this action 

pur suant to Public Law 90-206, Sea. 301 and Title 20, ti.S.C. , 
Sec. 1345. 

2. The defendant in a New York corporation having 
an office for the conduct of business at 20 3 Kings Highway, 
Brooklyn, Now York. 

3. On or about April 21, 196 J, defendant nailed 
or caused to be mailed through the II, S. mail to J. Mark, 
Detroit, Michigan (hereinafter referred to as •addressee") 
material offering for sale certain advertisement of Photographic 
Manual of Sexual Intercourse. 

4. The said item war* mailed frt'tn Brooklyn, New 
York, within the Eastern District of New York. 




UNITED STATES OF AMERICA, 

Plaintiff, 
- again.st - 
PENT—H B'X)KS, INC., 

Defendant. 




COMPLAINT 


5. The above-described mailing consisted of 

photographic advertisements whiah the addressee believes 
to be erotically aroueinq or sexually provooative. 

6. The addresaeo requested the Postmaster 
General to issue an order directing defendant, its agents 

or assigns, to refrain from further mailings of such Material 

to him. 

7. Upon regalpt of this request and pursuant 
to Pdblic Lav 90-206, Sec. 301, on April 29, 1969, the 
local Postmaster, by order of the Postmaster General, is- 
suod Prohibitory Order No. H5fl6, which ordered and directed 
defendant, its agents and assigns, to delete his name from 
any sales or transactions involving lists bearing his name, 
effective 30 days after receipt of the order. 

8. A aopy of the order was mailed to defendant 
by rogistered mail on or about the date it bears. 

9. Thereafter, the Postmaster General had reason 
to believe that defeiadant or someone acting on its behalf 
violated the order. 

10. On or about June 30, 1969, in violation of 
Prohibitory Order No. 8506, defendant, or someone acting 
on its behalf, mailed or caused to be mailed through the 
United States mall to the addressee, material such as that 
described in paragraph 1 of the complaint. 


I 
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COMPLAINT 

11. On July 7, I 960 , the local Postmaster, 
by order c the Postmaster General, issued a complaint 
advising that evidence had benn received that defendant, 
or aoweor.e acting on Its behalf, had violated Prohibitory 
Order No. 8506, and advising defendant that any res¬ 
ponse for hearing had to be filed within 15 days. 

12. A copy of the .orrplaint was mailed to de¬ 
fendant by registered mail on or abou the date it beam. 

13. Defendant did not request a hearing or other¬ 
wise respond to the complaint. 

14. <fe August It, 19C9, a date rail nation was 
made that defendant or eomeone acting on its behalf had 
violatad Prohibitory Order No. 8506. 

15. A copy of the determination was mailed to 
defendant by registered mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Law 90-206, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to comply with the order. 


i 
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COMPLAINT 


WHEREFORE, plaintiff, UNITED STATES OF AMERICA, 

prays t 

0. That the court enter judgment herein requir¬ 
ing indent. It. .gent, end to co-piy with Pro¬ 

hibitory order Mo. 8506 , , n d more aped flcally, thet 
this court order end direct defendant.. It. agent, and 

assign*, ln conformity with this order to ce«. .„d de.i.t 
from wklng any further „ a l llnOT to th , de#tjBat#<1 

see tram all Miltn, «~ite owned or controlled by defendant, 
it. agent, or and to l , frsln fron „ ulllg> 

...changing, or engaging 1 „ any other tran.actlon Inyolwln, 
mailing U.te bearing the name of .aid addree.ee. 

b. That the Court grant to plaintiff such other 
and further relief a. , ay ba ju3t „ d prop ^ r> 


ROBERT A. MORSE 

United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaxa East 
Brooklyn, New York 11201 

By 

Lloyd H. Baker 
Assistant U. I, Attorney 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF HEW YORK 

----- - X 

UNITED STATES OF AMERICA, : NOTICE Of MOTION 

Plaintiff, : 72 C 579 

- against - 

PENT-R-BOOKS, INC., : 

Defendant. : 

--- x 

PLEASE TAKE NOTICE that upon ths annexed certified 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will ax>ve this 
Court at a term for the hearing of motions to be held 

at the United States Courthouse, 225 Cadman Plasa East, 

Js'Xt 

Brooklyn, New York, Courtroom 8, on the/- 7 day of 
C < - , i 973 f at o'clock in the ie ee noon of that day, 

or as soon thereafter as counsel may be heard, for an 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


order pursuant to Rule SC granting mmi ry judgment to the 

plaintiff and for auch other and further relief as to the 

Court may Keen just and proper in the premises. 

Dated: Brooklyn, New York 
September 1973 


ROBERT A. MORSE 
United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza Bast 
Brooklyn, New York 11201 


By: 


LLOYD H. BAJCER- 

Assistant U. S. Attorney 


TO: 

H1RBERT MONTE LEVY, ESQ. 

295 Madison Avenue 

New York, New Yoefcr 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 
UNITED STATES OF AMERICA 
POST OFFICE DEPAR^ffiNT 
Washington, D.C. 20260 


!'Jc • ub< 10, 19 


C E R T I FIC A T I 0 N 


I hereby certify that the annexed documents constitute true copies 

of original records which are in the official custody of the Post Office 

Department, to wit: .a 1 w..t ' t< ’ i ler ii. .iac: ■ lei in vi : t i 

<•' .! •! I: i..Omer : :i tl »• .ttc- ,1 
- -c at Hu. il l, ( . I. rk) 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 
Sap. 1969 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


UNITED 


STATES OF AMERICA 

post Office department 

Washington, D.C. 20260 


No ember 10j_ 19 o 


C£8:f IFICAT1 QN 

I hereby certify that tiie annexed documents constitute true copies 

i! 

of original records which are in the official custody of the Pest Office 


Department, to wit: The Poptfc atcr ' r te - fir ling :<• .let r. vi->i ti . 

ci t ie Prohibits v >rvier in the matte/ r. ■... 
Don.et fc.. 11*7 ( . Kirk) 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F» Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 
Sep. 1969 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 
Washington, D.C. 20260 

_ N. ,-bt : ?, 19 ^ 

C ERTIFICATION 


I hereby certify that the annexed documents constitute true copies 

of original records which are in the official custody of the Post Office 

Department, to wit: ■>: ti <• >'« fi: in.j* let* 

> »* ih.' < j or j tie t 


V. 

v 1 » 


•k) 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



POD Form 2159 
Sep. 1969 


\ 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


POST OFFICE DEPARTMENT 

ORDER 


REGISTER 

jjwvrg- viaT-.* . 

NO. 


1 


r-vr 


In the Matter of Violation of 

Prohibitory Order No- 

Issued Against 


r t #, *_ 

WneUam. m. T. 11113 


> P. O. Docket No- 1151 


and agents or assigns , pursuant 
toauthority of Titie 39, U. S. Code, 
§4009. 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. 

ff&L, _ 

Postmaster » ^ |^ r 



[POSTMARK] 


Dated: 



POO Form 

Moy 1968 


2154 

_ E 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

f 

UNITED STATES OF AMERICA 
POST OFFICE DEPARTMENT 


In the Matter of Violation of ) 

) 

Prohibitory Order No. ^506 _ ) 

) 

Issued against 

) 

Pent-R 3ooks, Inc. ) 

) 

P. 0. Box 81 ) 

) 

Brooklyn, N. Y. 11223 _ ) 

) 

and agents or assigns, pursuant to authority ) 
of Title 39, U.S. Code 4009. ) 


P.0. Docket No. 1157 


HEARING DENIAL 


Rule 956.3(a) of the Rules of Practice in Proceedings Relative to Violations under 39 I .V 
Code 4009 requires that a request for the hearing provided by subsection (d) of 39 U.S. Code 1009 
be made in writing and filed with the appropriate postmaster no later than fifteen days from the 
date of receipt of the violation complaint. As your request for a hearing on the above-captioned 
matter does not comply with the cited rule, it is denied. 


Dated: August'll, 1969 


cc: Office of General Counsel 



John Q. Sheehan 
Ra,».l.rtal Counsel 
New York Region 
Post Office Dopartaent 
New York, N. Y. 1DG98 


POD Form 
Sep. VJbH 


216S 


GPO SO 4- * 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No_£ 

Issued Against 


f. «. 9m li 


?. U3U 




P. O. Docket No. 


and agents or assigns. 


On behalf of: 


Corn plaining Addressee 


c of—Apfll—- 19— 99 - -- you received Prohibitory Order 

-- c °Py °l which Is olfoched hereto, issued against you and your agents or assigns 

under authority of Title 39, U.S. Code, §4009, upon request of the above-named addressee 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 
[or your agents or ossigns] as follows: 

1. By further mail.ngs to the addressees listed In the order. See Exhibit attached hereto. 

2. You failed to immediately delete from mailing lists owned or controlled by you or your agents 
or assigns the names of the addressees listed in the order. See Exhibit attached hereto. 




W'r.ruuwlftiMMtlfWi 


i«iivnfn3«TT*urTnr 


[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto must be filed, in 
writing, in the Office of the Regional Counsel, Post Office Department,__ 


IflHr _• within fifteen (15) days after receipt of 

this Complaint" Attached heretoTs copy of the"Department's Rules of Practice relative to answering 
this Complaint and requesting a hearing In the matter. __ 


[POSTMARK] 




Dated: 


JUl <2 


x /L, s ?y?s 

Postmoster 


1. L. 


POO F*rm 




Moy 1968 



Us. 


K 








T 



CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


no .v c-»icc ntfMitTMrNr 

__- v ■ <'i *i. i • n r 


■ i y r • 


1 ■ • . 

DCl .vi.l4.Nt. o»*. Il.'f; 


i.\M niO.\<: >how lumc arj rl.'.-.M bflow mJ 1 

' hiu 4 eaj fc> an i . ; . 1 • 



. on •■•n-r »>!,.,■ ari'l , ,1>V 

5 f o! ‘ T:mt“iSt *<;*>'J a, i h : k; •>•** 

— i NT. l tl‘1 Iil(j( ;S7 ‘0. ‘ 


j HAVE Of SENDER 

r *1 


,RCV L,;.V 

VO 


<v * j i a:.o no. on p.o. box P oStai - 

= I rv^TAL SERVICES CENTER 

^ 15^.- , 77 . ---- 803 GenCiml po 0 r 

g j POi ' ,AU - AA0 2|P ciD£ BE^SiTMTliM. ~ 




//r? 



INSTRUCTIONS TO OCMVERING EMrLOYFE ’ 

pi lc **W. ««<•. I—I Oeliv-r C ILV 

( Lj : fV S;r ' f,, ' :: ' CJ Utai^-o | 

-- ^ T?,,,',.-/ f.r ;h„ e)rrt „ c ,-j 


RECEIPT --- 

itc-: ■ , , , click /. f/pu , 

O viAy k 3IGNATUKCM NAV^pr4 . ,, V; ■-, 

,:x >a ftk j /r f/ 'n' J, ^ w *) 


Cisr.nco no. 


in.'ic.d no. 


|\Ki U 'i C&, IL ' 

l stcNA’.'.a uF ADtl.Xiy Ajft/r.V ANf " 


CAIt DELIVERED 


E—__ v; , 

SHOW VfHIRrOUIVULO - - 




•A N *NA13ia 
90082 ON HWkfld 
SSVDiSUli 





PEMT-R 

BOOKS INC 




I 

























iOX 81 

IYN, N. Y. 11223 






HRil CL*..: 
U. S. (*OT?.*GE 

PAID 

6c 

Partnil If. 9546 


C 


AIL 


dtrt'U @Acbud 
%.8£t><0^ 

\ /&.KJLA.Artd~ 


Kr.J. 

Defro^W -8^8 


I -J. .. Lm liui all act above, to order No ► 


PERSONAL 


/J NOTICE TO ADDRESSES 

This envelope contain! an UNSOLICITED ILLUSTRATED BROCHURE 
offering for sale to Adult' Only, a new mintage manual. U you do not 
va >0t this mail or if you an; rot ova the age of 21 years, DO NOT OPEN 
THIS ENVELOPE! Simply mark this envelope “REFUSED", sign yo« 
Inj'uls and return it to your m lilman. Upoo tie return of thu envelope, w* 
will rndeavor to remove your r.imc from our raiding list. Thank You. 



JEPTIFIED COPIES OF U. b. POST OFFICE ORDERS 





!.*r. J. Krrks 

Hli?J :SU 

Jietr'it, V. : chi(jfJ» i.• 12G 


NOTICE TO ADDRESSEE 


•»t b* over the age of 21 year* and wgo ttatemenl to t > "feet above, to ordai No boo* 


TTili cmrlapo ccntdr.s in UNSOLICITED HXT STRATED ERCN lU” ' 

offalng for silo to AJ'-Jls Only, a new nurib; '! naanJ. If yon do tn>» 

% ' tlvb mill at If you rro not over the ego of 51 j\rr», DO NOT OPEN 
Tl a ENVElOmi RjrfN r’nk t v, J rwl'p T” FIT ED", An your 
fauuilsandtctumlt toyovn iilcnn. Dyon the r of Oil er-vl'pc, v> 
'will endeavor tore*oovoyuii: mm from pit cvF. ^ list. Bunk Yoo. 


PERSONAL 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 

In the Matter of 





3m SMfc, I T, wan 

.i-ii art" ts or assig, , 


I ROHIR1TORV ORDER 

NO tfQt 


WHEREAS. 1 e t. p's’.'fd .< - cling piece containing advertising matter which vou rn.rled or 

caused to lc r. illei ' i 

Mama m «. 

- Krf* mfife _ 

l X ime of AiJur ssee) 

tk& 

r jtmu m km$ _ __ 

iA'Mt'-s ,s) 

anil 


HUERI AS. sa u ad 


-i.tr 


-.re 


determined com advertisement 'o be a pandering adw rti lement off. 


. tot . ,!<• erotualR arousing or sexually provocative matter, and 

AIIERg \ sc.3 . id" ■ see E„-s requested the issua ce of an order pursuant to the prov is ions ol Title 
V 1 E S C ode. •!00‘ l . a copv of w' ich law is printed on the revetse side hereof, directing you and yout 
igents or assigns refrain tr r.i making a.tv furthe mailings to him m 

1) To refrain from anv further mailings to the following, parties at the indicated address, or intended 
for the indicated address by anv Variation ot addressee designation, such as, but not limited to. occupant 
householder, resident, boxholder. postal patron, rural route boxholder. and local, effective on the 30th 
calendar day after receipt of this order: 


ADDRESS 


(Street) 


»* » — w -— - ** * * * - , 

(2) To immediately delete the above-named parties from all mailing lists owned or controlled by you 
or vour agents or assigns. 

(3) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above. 
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CERTIFIED^COPIES OF U. S. POST OFFICE ORDERS 

PUBLIC LAW 90-206 December 16, 1967 

"§4009. Prohibition of pandering advertisements in the mails 

"(a) Whoever for himself, or by his agents or assigns, mails 
or causes to be mailed any pandering advertisement which offers 
for sale matter which the addressee m his sole discretion believes 
to be erotically arousing or sexually provocative shall be subject 
to an order of the Postmaster General to refrain from further 
mailings of such materials to designated addressees thereof . • 

“(b) Upon receipt of notice from an addressee that he has 
received such mail matter, determined by the addressee In his 
sole discretion to be of the character described in subsection 
(a) of this section, the Postmaster General shall issue an order 
if requested by the addressee, to the sender thereof, directing 
the sender and his agents or assigns to refrain from further mail 
ings to the named addressees 

“(c) The order of the Postmaster General shall expressly 
prohibit the sender and his agents or assigns from making any 
further mailings to the designated addressees, effective on the 
thirtieth calendar day after receipt of the order. The order of 
the Postmaster General shall also direct the sender and his 
agents or assigns to delete immediately the names of the des¬ 
ignated addressees from all mailing lists owned oi controlled 
by the sender or his agents or ass gns and. further, shall prohibit 
the sender and his agents or assigns from the sale, rental, ex 
change, or other transaction involving mailing lists bearing the 
names of the designated addressees. 

“(d) Whenever the Postmaster General believes that the sender 
or anyone acting on his behalf has violated or is violating the 
order given undei; this section, he shall serve upon the send¬ 
er. by registered or certified mail, a complaint stating the rea¬ 
sons for his belief and request that any response tnereto be 
filed in writing with the Postmaster General within fifteen days 
after the date of such service If the Postmastet General, after 
appropriate hearing if requested by the sender, and without a 
hearing.if such a hearing is not requested, thereafter determines 
that thb order given has been or is being violated, he is author¬ 
ized to request the Attorney General tp.jpake application, and 
the Attorney General is authorized to make application, to a 
district court of the United States for an order directing com 
pliance with such notice. 

"(e) Any district court of the United States within the juris¬ 
diction of which any mail matter shall have been sent or received 
in violation of the order provided for by this section shall have 
jurisdiction, upon application by the Attorney General, to issue 
an order commanding compliance with such notice Failure to 
observe such order may be punished by the court as contempt 
thereof 

“(f) Receipt of mail matter thirty days or more after the effec¬ 
tive date of the order provided for by this section shall create 
a rebuttable presumption that such mail was sent after such 
effective date 

“(g) Upon request of any addressee, the order of the Post¬ 
master General shall include the names of any of his minor 
children who have not attained their nineteenth birthd«y, and 
who reside with the addressee. 

“(h) The provisions of subchapter II of chapter 5 (relating 
to administrative procedure) and chapter 7 (relating to judicial 
review) of part I pi title 5, United States Code, shall not apply 
to any provisions of this section. 

“(i) For the pwposes of this section- 
“(1) mail matter, directed to a specific address covered t n 
the order of the Postmaster General, without designation of a 
specific addressee thereon, shall be considered as addressed 
to the person named in the Postmaster General's order; and 
“(2) the term ‘children’ includes natural children, stepchil¬ 
dren, adopted children, and children who are wards of or in 
custody of the addressee or who are living with such add¬ 
ressee in a regular parent-child relationship.’’. 

(b) Tbe table of contents of chapter 51 of title 39, United Stales 
Code, is amended by adding at the end thereof— 

**4009 Prohibition of punderinK advrflleemenle in th? mall* " 

SEC. 302 The provisions of tlne<fijle shall become effective 
on the one hundred and twentieth day after the date of enactment 
of this Act. '*7 


Effective Date: 4-15-68. 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


8SC6 


I_ J Mar k 

(Punt) 


addressee (parent of 


minor addressee) of the enclosed mailing from 


Pent-R Books, Inc. 

(Prinlj 


P.0. Box 1555, New York, N.Y. 10017 


consider this rr.ui.ing to 


be a pandering advertisement which offers for sale erotically arousing or sexually provocative r.„-tcr. 

Accordingly, under the provisions of Title 39, United States Code, $4009, 1 request that the ,t.ove- 
nair.ed mailer, and his |its | agents or assigns, be directed to refrain from making any further mailings 
to me [as well as to my below-listed minor children residing with me who have not attained their nine¬ 
teenth Dirthday). 




J S 


(7 Signature 


S x - 






• ft 

rJL 2 ClA 


Date 


City ' State 


*/.- j ;. 

ZIP Code 


NAMES OF CHILDREN 


BIRTH DATE 


NOTE: 


Th. . notice must be accompanied by the objectionable advertisement and the envelope or other 
mailing wrapper, in which the advertise.neat was received. 


POD Form 

May 1%8 


2150 



j 














FIRST CLA JO 
PERMIT No. 28005 
BKLYN, N.Y. 


8 5 06 


LUSi N £SS RI, LY M A IL g 

NO POSTAGE STAMP NECESSARY IP • LEO IN THE UNITED STATES 

.a. rr.x-/3s»at utrsez:tu ..•-SiL<c:. 

POSTAGE WILL L _ PAID BY 

E= 

‘ r~ 

CS l R° Bo x 1555 , 1 [ 

^ Grand Central Station, EE 

Vlk> 4 ^l New York. N.Y 10017 = 

PFNT-R — 

BOUKS INC, 


% - 

^ • l EO 00x1555, 

&-K: -J 1 ~<od Central Sta’Jor\ 

£'1 No/e Vbrk. MY 10017 

tuU iLL i>/ 




sA'. ^ 


fIRST CLASS 
U. S. POSTAGE 

PAID 

6c 

Permit # 9546 


PENT-R 

BOOKS ING 




FIRST CLASS IV AIL 

\ \ S'— . ^ 


1 v I / • 


■ ’ 1 '<;• _ \ 

1 i ‘ t 1 /, m / ,> V- 


L._ 


** I~> u.a. II.r O* 71 vc,» .rj » (,n aUtenienl to that effect a'-,>v» lo o.d*. »' 


NOTICE TO ADDRESSEE 

Th!< envelope eontaim an UNSOIICITKD ILLUSTRATED BROCHURE 
ofTcting for mIc to Adulu Only, a new manage manual. If you do not 
»iih thu mail or if you are not over the age of 21 year*. DO NOT OI'I N 
THIS I NVELOIT ! Simply mark Ihn envelope "Ri l l Sm", »U' >r 
Init; \l< anj return it to your mailman. Upon the return of thi« eroeloj ., « e 
« ill endeavor to temove your name from our mailing lut. Thank Vou. 
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PHOTOGRAPHIC MANUAL 

’ 8BUIJU. INYEslGOffiSS 


a 


AMERICA S FIRST COMPLETE SEX COURSE" IN ONE VOLUME) 

NOW FOR THE FIRST TIME. THE MYSTERY OF SEX IS UNLOCKED THROUGH 
THE AID OF OVER 150 ACTUAL PHOTOGRAPHS OF A LIVE MAN AND A LIVE 
WOMAN TOGETHER ENGAGED IN SEXUAL INTERCOURSE POSITIONS! 

DOES AMERICA NEED A 


®ftf[OSOIMANUM^ 


\ 'A 


- ixa»c 


PENT-R BOOKS INC. P.O. BOX 1655, GRAND CENTRAL STATION, NEW YORK. N.Y. 10017 

Dev Sit. 

No one iaborn wilh knowledge of liow to engage in Sexual lnicicouriel How then it one to learn? 

The schools, up until it leatt very recenty, h,v » oomplcicly and purpoaa^ ignored sex education Ail e ici.,.„! principal or 
scliool bond official and he will eey, "We leave that inetruction to parents." A* a parent if he or the n teaching m, educxi,. . io 
their children end you mey hear . "Don't worry, dit hat tunc" . or.. . "He'll learn" or "Ask hie father, thai ' . job!" v d if 
the patenu fed. where li sexual instruction and knowledge to he obtained? Would you say the school yard or ha Hie in me 
asndy store or back alley? Much of our youth has beon forced in pick up bite here and pieces iharul Thoy are fot.ed to ovci. on 
siory of lomeonc» sexual axperienoe. Sneak a look at a few pornographic plcturos. Listen to a few lines dropp-d in a n 
picture I isten to T V. comedianf subtle Jokea. And above oil sh.ill we allow our youlh to hear every old-wives-tai very ui.nuth, 
every misconception, every fallacy. And then, ahail we pit ourselves on the beck . . for we have protected nn . My? w c have 
protected out society from information on Nxual Intercourse Naturelly, on the day our Kin or daughter li maenad, by wne 
miraculous happening, they will leave the wedding ceremony wills a complete, accurate broad knowledge of sex No one stands to 
rake vred'l tor this knowledge No one seems to know how oui newly married couple has obtained sexual knowledge, (In la. t i.o 
one knows IF our newly married couple hu obUtnod sexual knowledge.) Let us all hope that our mythical coup.c has adc.k of 
playing cardswith them just in cate! 

And how about mvned couples? Perheps they are not completely satisfied with their sex life. Perhaps sexual ..nhapputess is 
disturbing them and could in time break up their marriage Where should they turn? Sexual unhappiness is m i .tiling private, 
something personal, something one person does not quickly reveal to another. In far too many cases, a perKu. mains s.itnt, 
emains cnhippv and often many innocent bystanders are hurl as a result. 

DOFS AMFRICA NEED A PHOTOGRAPHICALLY ILLUS1 RATED SEX MANUAL? The divorce rate is fenia tic' PtennuiUl 
pregnancy is al it's highest level. Our mcnul Institutions are doing a thrivinghueincss. Adultery seems to be the r.ur. ter one t..pic 
,n our h.Kiki a. d metarules and our movie theeUes ire showing lesbian end homosexual failures lo packed ousts DOES 
AMERICA NEED A PHOTOGRAPHICALLY ILLUSTRATED SI X MANUAL, we ask spin? We think yes. most del ante* yes and 
we have published one for the adult general public! 

AkF THE PHOTOGRAPHS OF A MAN AND WOMAN FN(.Ar.Et) iN SEXUAL INTERCOURSE REALLY M l UKARY • 

We say yts boemise it his always been and it wUl always to true that e ptotu;* is worth s thouiend wordll 

Ask .my educatoi and he will tell you that photographs, di a wings and Ulusirations are mdeipensitle aids t, learning u. ,t 
about any and all subjecis. In fact, many timee the loxt revolves around (he pictures. Words or text alone are often unclear to :,.c 
reader Mr or sho has to mentally visualize what the words aic describing, which unfortunaiely many ot us c-nimt do w. ,> r 
accurate s our purpose m prcpaimg thu book ii not to confuse, not to make points of Information huy or uncles- Our purp. c is 
io get miormation. ideas and opinions across to i)w reader, so that the reader may evijuite them and como t, ins or hei o»n 
eonclus.oiiv We feel that to publish oui book "THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE" w,u . at 
phoinguplis would he a dis-service to oui readers end would confuse rather then enlighten them 

TML PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE" is available to you if you ere an adult over tin age „i dl 
years li was noi wntien for beginners or minors, though muJi of the information it contains would be found useiul by an ad .It 
who lias me responsibility of tesching the young or inexpencmed This book was designed to teteh men and won er., even with 
seats of exual experience,what they may have been doing wrung .md whai liny could and should do lo give theii mate new sexu.d 
plea •>:ies .omplcte Ksual satisfaction and to inspire their male to new love, devotion and happiness. 

li e lollowing brochure will give you additional dotaila on the contents of the book. We have also enclosed an order I. ;.:, loi 
yos*f wOiivcnMna* 

u'sipst O.at you order a copy of THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE**, f . ..d ti. ihow »; i w 
/Ou d> elor and u you decide that it does not desarv^a peun.»m.i»t place on your bookshelf, limply return it :• ,ui unmed—.. 
xiuiisJ a»; your tru icy It’s as simple as that. Our experience li.. . diownusthat if wt offer a product of value and . o*»t we ws>n*i 
tlvt niaiiiy retun . have absolutely nothing to lo» and a great Jial of knowledge and happiness to gam 
P s Will, my ajinetc pc is* • >1 good * ..tea 

I* ' cannot iu-w obtained m any book store 01 «» .my othci mail 

l.*.n .« uprchcr.i .ailablo liointha publidjcj^Pcni l< Hooks liic J 
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DEFENDANT'S NOTICE OF 

CROSS-MOTION. 

JNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

NOTICE OF CROSS 

Plaintiff, 

MOTION. 

-against- 

Docket No. 

PENT-R-BOOKS, INC., 

72 C 579 

Defendant. 



The defendant upon the annexed af r idavits, cross- 

moves the Court as follows: 

* 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to,Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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A. To grant such other, further and different 
relief as to the Court may seem just and proper in the 
premises. 


SIGNED: 



U: ? 



HERBERT MONTE LEVY 


Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO 
GOVERNMENT'S MOTION AND IN SUPPORT OF DEFEN¬ 
DANT'S CROSS-MOTION. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, ANSWERING AFFIDAVIT 

OF HERBERT MONTE 

Plaintiff, LEVY, Esq. 

-against- Docket # 72 C 579 

PENT-R-BOOKS, INC., 

Defendant, 

- x 

STATE OF NEW YORK) 

• o o • • 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 

says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and irf support of our cross-motion for summary judgment. 

I am personally and fully familiar with all the facts set 

J 

forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
would be a useless order. As shown by the annexed affidavit 
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of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible -- and more so -- using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
I'O's have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 25, 1973 in Washington D.C. -- Messrs. Schiffer 
and Cogbil -- whether they had any suggestions as to how 
ny client night take any better precaution to insure against, 
violations, and they were silent on this score. Nor has 
the Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Esq., ever been able to suggest any 
additional precautions which ny client should take. 

Not only has ny client taken every precaution to 
avoid the possibility of a second mailing, but ny client's 
position, as stated in the annexed affidavit of Mr. Schwart::, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the "0 even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
contempt, lienee, since nothing can be accomplished by any 
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order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is clearly moot, eind v;e cannot see how there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though we note this plea in bar 
because of lack of jurisdiction, because of lack of case 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, we nov; turn to other aspects 
of the matter. 


Irrespective of what we have set forth above, and 
what we set forth below, this case — along with all the 
other related cases — must be dismissed for the failure 
of the Postmaster General to make the final finding and 
order that^hUs is required to make before any jurisaiction 
can attach in this Court. Thus, Subsection D of Section 4009 
provides as follows: 

"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application, 
and the Attorney General is authorized to make 
application, to a District Court of the 
United States for an order directing 
compliance with such notice." 


/ 
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Thus, the Postmaster General must determine that 

the order given — the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

nade by the Postmaster General. The order itself, a forn 

order, merely recites as follows: 

•Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

presented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 

d violation, and there could be evidence presented contra 

as well. Thus, there was sinoly no determination required 

by statute, but merely a recital that a prima facie case had 

been made out.This is totally different from a determination 

having been made of a violation. 

Moreover, even had a determination been nade, the 

statute required such a determination to be made by the 
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Postmaster General. The determination here, such ns ,.it was, 
was made by a Postmaster 

We are av/are of no delegation of authority to a Postmaster to 
make such a determination, and for such a local official to 
make a request to the Attorney General of the United State;;. 

Yet that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to cither regulation 
or rules, we know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
ddressees, whose libido is aroused by non—sexual materials 
or who are eager to shut off the mailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it might appear that such an 
advertisement was not pandering, i.e. , neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the 
Commission on Obscenity and Pornography (Bantam Books Edition, 
1970), at p. 133; 

"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
nailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 
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However, according to information we have 
received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 
of the dozens of business firms advertising nonse>:ual 
products. It has sought Court orders only when the first 
nailing was — in the judgment of the Post Office -- 
pandering, i.c. ,of a sexually provocative or erotically 
arousing type. Thus, for example, I have received 
information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
made by such organizations as the American Civil 
Liberties Union c’.nd the Practicing Law Institute — 
neither of which nail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing -- the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 

order, it is cruite Clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
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violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the due process of 
law required by the Fifth Amendment, as well as depriving 
defendant of the equal protection of the laws under the said 
Fifth Amendment. 

The administrative complaint issued by the Post 
Office did not state any cause of action, in that it failed 
to allege the elate of the alleged second mailing, £ind in 
that it further failed to allege that such alleged mailing 
was made more than 30 days after the defendant's alleged 
receipt of the alleged PO. 

As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
to the due process of law clause of the Fifth Amendment, and to 
the Sixth Amendment, and deprive defendant of lihe»-tv *nd 
property without said due process, and of its right under 
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the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United States Post Office Department , 

397 U.S. 728 (.1970), for the following reasons: 

In every Post Office hearing, the hearing officer — 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he has introduced in evidence 


varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony o r any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
any legal evidence whatsoever. Despite repeated demand made 
therefor by the defendant here, no complaining addressee 
liar, ever been produced at an administrative hearing, nor 
]\ ts any such person’s testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Post Office disregarding its own rules and regulation., 
regard thereto, and consistently failing to give any 
information whatsoever on how its own rules and regulations 


■* 
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arc being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second mailing, has been accepted as 
uncontrovertable Gospel truth by the Post Office, with 
no opportunity being given to the defendant to show error 
or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 
presumption of 39 U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 

iaail service of the last several years. 

The defendant has been denied its right to a 

hearing before the Post Office, and, unbelievable as it 
may sound, the Post Office has in effect taken a default 
against my client by reason of its own inefficiency, by 
reason of its own inability to properly transport the 
nail to itself. The Pandering Law requires that a demand 
for a hearing be filed with the Postmaster General within 
l r j days after the PO has been received by the mailer. The 
Post Office immediately began violating this provision 
of the law, by requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 








164a 


AFFIDAVIT OF HERBERT MONTE LEVY 

Pnstrnster r or to someone iit a local Post Office; this is 
clear from an examination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 
Post Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the time that the administrative 
complaint was issued in this case, I had followed the 
following procedure: 

The latest stamp on the back of the envelope containing 
the administrative complaint, I reasoned, was the earliest 
date upon which the PO was delivered to client; certainly, 
it was a reasonable date to measure from, since obviously 
the Post Office could not have put a stamp on the back 
of the envelope after it had parted with its custody. 
Accordingly, when received from client, it was my practice 
to make a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by my 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday, /vppropriate 
adjustments were made if a holiday intervened. I would 
then make it my business to mail out my demand for a 
hearing on or prior to that deadline date. 


» 


165a 

AFFIDAVIT OF HERBERT MONTE LEVY 

This was ny practice lor nany many months. The 
Pandering Lav/’s effective date was April 14, 1968. I had 
no problems whatsoever with ny practice until sometime 
in 1969 when I noticed that, although I was following 
r.iy prior plan of action, I was suddenly the recipient of 
defaults all over the place. 

Upon inquiring as to why these defaults were 
being taken, I was orally advised by Post Officials (just 
who advised me, I do not now remember) that the Post Office 
had adopted a new construction of the statute, that they 
had now decided that they were going to take the words of 
the statute literally, and if the demand for hearing was 
not actually "filed" by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a certain 
tax return by a certain date, considers you to be on time 
if your mailing envelope is postmarked on the day sot 
for filing, and that the Post Office was now claiming 
that it could put me in default by being slow and 
inefficient in the delivery of mail to itself. *ly 
protests were to no avail. Annexed her' t arc copies 
of my correspondence in this regard, which wore sent. 
i I might also perhaps add that I was extremely 

careful to always have my demand for hearing sent out 


on the date that the demand for hearing bore; that demand 
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Lor a hearing was sent out, though it is not reflected 
in the certified" file submitted by the Government, on 
the day indicated on the demand for hearing, (copy annexed) 
nnc there was thus absolutely no reason whatsoever v/hy, 
in equity or logic, the Post Office took a default 
-•olely because of its own inefficiency in delivering 
nail to itself. 

In this connection, I note also that in this 
very case, I took an appeal fron the decision denying 
a hearing as evidenced by the correspondence annexed 
hereto. So far as ny records now show, that appeal was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 
the Post Office Department. 

The above also demonstrates that the file 
submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what it 
terns, in its notice of motion, an annexed certified 
copy of the record of the proceeding in the Post Office 
Denartment. However, the certification which is annexed 
is totally defective, in several respects, as is set 
fi>ci;h in detail in our memorandum of law to be submitted 
herewith. Thus, no evidence has been presented to the 
Court upon which it could base an order; the Government's 
notion must be denied, and summary judgment awarded to 
defendant. 
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Further, we note that the certification is 
remarkably lacking in stating v/hich officer has legal 
custody of the record. All "certifications" seen to be 
made by an official in Washington, D.C. Yet this 
official is not the one who has either actual or legal 
custody of the record. On the contrary, 'Files relating 
to the issuance of these prohibitory orders (325,000 issued 
between 4/14/60 and 12/31/69) are maintained in 64 postal 
service centers across the country and contain the 
complaints, the offending material, and the resultant 
prohibitory order." Vol. Ill, Technical Report of the 
Commission on Obscenity and Pornography, p. 161. 

Moreover, in this particular case, the only 
document purportedly certified is the Post Office Order 
purportedly adjucating a violation of the statute. 

Hone of the other records annexed to the moving papers 
have been certified. The existence of the order of the 
Post Office finding a violation, of course, does not 
prove a violation in this Court, where defendant is 
entitled to a trial de novo . 

The Pandering Lav;, as it existed at the 
tine of the alleged violation complained of here, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
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prohibitory order bo issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 
issued by the Postmaster General. 

In the case at bar, the order was issued by 
a local Postmaster, wno had no authority to issue such 
an order. If indeed there v/as any administrative regulation 
au fchorizing the delegation to a loca 1 postmaster of the 
power to issue a prohibitory order, then, we submit, 
there is simply no authority in lav/ for such delegation 
‘-O have been made, where, as here, the statute expresslv 
requires the Postmaster General to issue the order. 

The prohibitory order prohibited a mailing to 
(possibly among others) a person by the name of 
J. Mark. However, the second and third alleged mailings 
were not to such person, but were addressed to different 
names, to wit, J. Mack and J. Marks, persons not named 
m the P r °hibitory order as one to whom a mailing was 

prohibited. Thus, there was clearly no violation of the 
prohibitory order. 

We come next to the question of admissibilitv 
of the evidence of the alleged date of receipt of the 
second alleged mailing, in view of the improper certification 
Ql record, we do not see how such proof can be 

admissible in any event; it is completely unsv/orn to, 
and it is the rankest kind of hearsay. The Government, 
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in its brief, has not attempted to sustain the admissibility 

of this evidence. We expect, however, that the Government 

will urge that, assuming proper certification, it is 

admissible under the Federal Business Records Act 

(28 U. S. C. Section 1732 (a)) as a record kept in 

the ordinary course of business, it being the ordinary 

course of business to keep such records. However, 

as we show in our brief, since the business involved 

is that of the Post Office, and the entries as to 

alleged dates of receipt were made by third persons, 

not by the Post Office, such rule does not apply. 

Moreover, even if such a rule did apply, in a normal 
case, it would not be applicable here, for this reason: 

The normal reason for permitting evidence 
of business records to be admitted is that such records 
are inherently reliable. But in a prohibitory 
order-'pandering case, we submit, such evidence is 

inherently unreliable. For several reasons, as follows: 

* 

a) The type of person who goes to the tine and 
trouble of going to the Tost Office to obtain a prohibitory 
order irather than merely tear up the material which offends 

t 

him, especially when — as here — he has been given 
notice of the contents of the envelope (see the right 
hand bottom of the mailing envelope), is obviously the 
type of person who is sorely offended by sexually oriented 



170a 


AFFIDAVIT OF HERBERT MONTE LEVY 


naterial, the type of person, indeed, who very well 
night, usually doej, wish to see as nuch trouble 
caused to the nailer of such naterial as possible, 
even when, as here, the naterial involved has been 
held to be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
Pandering Lav;, in the statement of one addressee, in 
the case purportedly pending in this Court of United 
States v. Pent -R Books ,72 C 606, where the addressee 
noted as follov;s on the notice (request) for prohibitory 
order: 

"I request more than this (see below). This 
form evades the real issue. I have no minor 
children in my hone, but YOU know this 
literature is reaching homes that have minor 
children. I All NOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
HAIL, GET IIIM OR THEM IN PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL." 

Similarly, in another purportedly pending 

case, in the memorandum from the Post Office Dept, dated 

June 3, 1969, the Postmaster recites that the conplaining 

addressee, Mr. Griffis, 

"...is very concerned about this typo of 
literature in the nails and offers his 
assistance and cooperation in trying to rid 
the nails of it." 

And this is very obviously the attitude of the Post Office. 
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b) There may be community pressure, pressure 
by Post Office officials, or even by the local Postmaster 
or poseman to attempt to make out a violation of a prohibitory 
order in order to cause more trouble for the mailer, in 
<-his emotionally—charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee ir. order to determine this, and there is simply 
no way in which the defendant can ever obtain such 
information. But this has happened. Graphic and dramatic 
proof of this -- of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of nail so 
as to be able to find a violation of a prohibitory order, 

— was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. 633, issued 
againsy Pent-P. Books, Inc., Respondent, on behalf of 
Thelma M. Moser, Complaining Addressee, by Postmaster, Phoenix, 
Arizona," Post Office Docket # R14-Pa64-633, Gary Danger, 

Esq., then of my office, at the Post Office hearing, asked to 
look at the original folder. Upon it being examined, Mr. 

Langer noted that in the file, there was a card, obviously 
prepared by the Post Office, the bottom of which purported 
to show the date of receipt reading: 

"On August 27, I960, I, Thelma Moser, received 

from the Pent R Dock (sic) a second letter". 
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apparently signed by Thelma Moser. But immediately preceding 
' .is legend, also obviously prepared by the Post Office — 
v..nch had failed, howaver, to cut it off — appeared the 
-cl lowing: 

"In order to make a case against this firm we 
must have signed statement as to date of 
delivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 

An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United States v. Pent-R Books. Inc.. 69 C 1362. 

That this cane from the Post Office is quite clear — 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given v/as an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its ov/n knowledge?) It will be noted that the alleged 
date of receipt, August 27, 196 9, v/as completely typed 
in on the same typewriter whfch had written the instructions, 
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and was obviously not done by Thelma Moser. Filed in G9 C 1362 
v;ill be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this matter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved — 
an opportunity constantly requested by us, but always denied in 
each and every case, — the defendant is simply at the mercy 
or the Post Office, when the Post Office thus unilaterally 
decrees the alleged date of receipt of the second nailing, to 
gee a correct waiting period to carry on its complaint. The 
Post Office obviously picks a date convenient to show, in 
their legal judgment, a violation. How widespread this 
practice lias been by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second nailing 
more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 


T 
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he top of the card in this instance. While this is not 
one of the cases presently pending in w.iich sunnary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 
'-'li'. practice is and was. Denied the 


-j ; i 


examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 
examine and confront defendant’s accusers under the Sixth 


Amendment, but with the proof of at least one attempted 
frame-up, we submit that the Government nust either ^ubnit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relief 
should be denied by the Court. 

In ny affidavit, I note that the Post Office 
hearing examiner sits as the witness, judge, and jury. 

An examination of the transcript of the minutes in the 
Moser case shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
*’ • Kelson, Esq. , an attorney for whom I have the greatest 
respect and admiration. Yet even Mr. Kelson, when faced 
with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the same person to bn witness. 
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judge and jury, especially when he is employed, as here, 
l^y the same Department which makes the accusation of 
violation. 

Thus, whatever exception there might be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second mailing. 

The handwriting appearing on the second 
alleged mailing envelope does not appear to be the 
same handwriting in which the complaining addressee 
made his original request for a prohibitory order. 

It is quite different. 

The alleged receipt purporting to show (re 2d mailing) 
the date of receipt, purportedly signed by the complaining 
addressee, does not clearly show the date it was received. 

It merely recites "received," or a word or words to such 
effect. The next line sets forth the name of the addressee. 

This may we11 show the date the Post Office received 
the material from the complaining addressee, rather 
than the date that the complaining addressee received 
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the second nailing from the defendant. It certainly 
is not proof that this was the date of receipt by the 
complaining addressee of the defendant's second alleged 
nailing. 

The writings purporting to indicate receipt 
by the signatory contain what are apparently two 
different handwritings, one handwriting showing the 
alleged date of receipt, and one showing the signature 
underneath. Since these are in apparently two 
different handwritings, it is impossible to toll whethe 
or not the date of receipt was perhaps inserted 
by the Post Office, rather than by the addressee 
himself. It nay be that a trial would disclose this, 
with an opportunity to examine the complaining 
addressee, and lienee summary judgment should be 
denied to the Government. 

The proof of date of receipt of the third 
alleged mailing merely purports to show the date upon 
which it was received — but in no way, shape or 
form does it set forth by whom it was received on 
such date, it could mean received by the Post Office., 
it could mean received by anyone, and there is simply 
no signature to even vouch for such a date of receipt 
even by the Post Office. 
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The signature purporting to show the receipt of 
the second nailing is palpably different fron that which 
appears elsewhere in the sane file. There is no proof 

whatsoever, and the Government's notion should be denied. 

While the lav; as quoted in the Government 

brief now pernits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the tine of the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 

On the contrary, the order was issued by a 
local Postmaster. 

There has been neither showing nor claim that 
there was any statutory authority — palpably lacking — 
for the delegation by the Postmaster General to such 
person, an authority which would seen to be singularly 
lacking, in view of the fact that recommendation has boon 
na.de to the Attorney General to seek a Court order upon 
the say-so not of the Postmaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 





178a 


AFFIDAVIT OF HERBERT MONTE LEVY 

This affidavit has been particularly directed 
towards the particular facts in this case. Wo also subnit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending Pent-R cases, 
which attacks the proposed relief requested by the Governnent 
on numerous other grounds, connon to all of the cases 
pending in this Court, against this defendant. 

For the reasons stated in this affidavit, 
as well as for the reasons sot forth in Hr. Schwartz' 
norc generic affidavit, we submit that the Government's 
notion for summary judgment should be in all respects 
denied, and that our cross motion for suronary judgment 
should be in all respects granted. 

Sworn to before me this 
si ^ day of November, 1973 

HERBERT MONTE LEVY 


Notory 


G'lSOM safdeye 

Public. Stote of New Tor* 

No. 3495478 ^ 

Qualified In IC i:?L C ^ 0 rrt V’?.f 


Committion Expire. March 30. 
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DEMAND FOR HEARING, ETC, 


TO: Postmaster 

E. L. Baker 

Detroit, Michigan 48233 

RE: Pent-R Books, Inc. 

ads. P.O. (Mark) 

P.O. Docket No. 1157 


FROM: 


DATED: 


Herbert Monte Levy, Esq. 

295 Madison Avenue 

New York, New York 10017 

July 25, 1969 


Client has received the Complaint in the above matter, dated 
July 7, 1969 ♦ We hereb y demand a hearing, anc. 

further request pursuant to Rule 956.10, that this matter be 
consolidated with the many other Complaints involving client 
sending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, i 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing chough we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and prec^ tions possible to prevent 
violations of the Prohibitory r, and whether, if there was 

a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutxonaliLy 
both on its face and as applied to this case, based upon then ! 
expertise in the nail order business. For a further explanation 
of our claims in this matter, we enclose herewith a copy or 
an Answer filed in a pending case (prepared by undersigned, 
entitled Unit ed States v. Book Bargain s. [if such a copy is 
not enclosed' herein, we note that a copy thereof was previously 
furnished to you in - Book Bargain s-—— -ggj 3 i 

P o ( Reiff ___ p -°- Docket No -—^-—‘ J 

We hereby incorporate b7 reference all points made in the said 
Answer and make the same defenses and objections as are made 

therein. 


j 
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We demand that the complaining addressee appear to testify 
and be cross-e;amined, or, in the alternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously vH th or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
;.o confront and cross-examine would be in violation of client's 
Sixth Amendment rights. 

In order to assist our determination as to whether to take 
deposition, kindly advise as to who the "Deposition Officer" 
will be under Rule 956.8, his fees, and the authority for 
Post Office contention as to payment of fees and expenses to 
witnesses,' and the amount thereof, since we have been unable 
to find any law requiring such payment. We further request 
and demand that the deposition be)-taken in New York City. We 
further demand to be advised whether the addressee was or is 
a Post Office Inspector, working for the Post Office, affiliated 
with it, or influenced by it. 

In order to assist in the coordination of the numerous cases 
pending across the country re client involving the same or 
similar mailings, w© are sending copies of this letter to 
the Assistant General Counsel of the Kailability Division of 
the United States Post Office in Washington, as well as to 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the following 
reason(s): 


1. The underlying legislation authorizes Prohibitory 

Orders and Complaints to be issued by the Postmaster 
General. The order and complaint here were not 
• issued by the Postmaster General. There has been 
no delegation of authority by the Postmaster General, 
and any such delegatiu.\ would be in contradiction of 
the statute. We accordingly take the position that 
♦■he Prohibitory Order and Complaint here (are) 

(XJQfcXMXXJejpj (nullities) . If either the Order or 
the Complaint were issued by someone other than the 
local Postmaster, our contention applies a fortioruri. 
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2 . The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mailing 
would violate the Prohibitory Order only if sent 
more than 30 days after the effective date of the 
Prohibitory Order, the Complaint fails to state 

a cause of action. Moreover, failure to advise 
of the alleged date of the alleged second mailing 
denies client's Sixth Amendment right to know the 
nature and cause of the accusation against it, anc. 
deprives if of liberty and property without due 
process in violation of the Fifth Amendment. 

3. The Order prohibited a mailing to J. Ma^-k. However, 
the second mailing was to J. Mack. Thus, the Order 
was clearly not violated. 

4. The second mailing was refused. Therefore, the ac.- 
dressee could not have made the necessary determination 

as to its contents. 

5. There were no contents of the contents of evther mailing 
attached to the Complaint, but only the envelope re the 
second mailing. 


Herbert Monte Levy 


4 
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August 12, 1969 


William Lawrence, Esq. 

3iaca ^ General Counsel 
Mai lability Division 
Post Office Department 
Washington, D.C. 

Duar Mr. Lawrencei 

Ra* Pent-R Books, Inc. ada. P.O. (Mark) 

P.0. Docket Ho. 1157 

Pent-* Books, Inc. ads. P.O. (Featherston) 

P.O. Docket HO. RN-11 NO-27 

Please refer to my letter of August 11th to you. Today I have 
received two more hearing denials, both in connection with the 
above cases. They are particularly aggravating, inasmuch as 
in the Mark matter, the complaint was received by client on 
July 14th and the demand for hearing mailed on July 25th — 
only 11 days later —, while in Featherston the complaint was 
received on July 19th, and the demand for hearing sent on 
August 1st. 

I request, and I am sure you will grant, leave to have my -argu¬ 
ments of yesterday's letter incorporated by reference herein, 
treated as a brief, ard this letter treated as a notice of 

appeal. 

I on also sending a copy of this letter to the Attorney General. 

Sincerely, 


Herbert Monte Levy 


IIML mol 


cc: Hon. John Mitchell 
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LAW OFFICES 
OF 

Herbert Monte Levy 

285 MAOISON AVENUE 
NEW YORK. N.Y. 10017 

( 212 ) 688-2220 

November 18, 1969 


William Lawrence, Esq., 

A.ssistant General Counsel 
Mailability Division 
Post Office Department 
Washington,D.C. 

Dear Mr.Lawrence: 

Re; P.O. Docket Nos. R-ll-FWT-90; RlO-OK-23; 

R8-DM-57; sLi5T> R-14, PD-99; R-14, PD-100; 
R-14, PD-98; R-14, PD-101; CIN-450; CIN-448; 
and CIN-449._ 


Again, {Lease consider this letter as a Notice of Appeal, incor¬ 
porating all prior arguments in all prior letters, from tne 
Orders in the above entitled matters. 

Before going further, I note that X am deeply distressed in 
that two actions have been commenced against my client, Pent- 
R Books, Inc., both involving matters on which I had appealed 
to you, one in my letter of August 11 (Wilcox) and the other 
of which I had appealed to you on in my letter of September 
2nd (Gladden). I simply do not understand how the appeals 
can still be pending before you in those matters, and a court 
action brought. If your ruling is that you have no jurisdic¬ 
tion to entertain such appeals, kindly advise me so that I 
may save the time and effort of taking these appeals. In 
any event, I am sending a copy of this le.tter to the U.S. 
Attorney's Office in Brooklyn, for its information. 

in Cannon, I note that the Demand for Hearing was mailed on 
November 6; client having received the complaint on October 
24 only 13 days earlier. Yet the Order was made on November 
7th, which was, of course, still within the period when an 
answer could have been filed. The Order is thus totally 
* illegal. 
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In Strong, the complaint was received on October 23, the Demarri 
for Hearing served on November 5, again 13 days later, and this 
time the Order was made on November 7, which was the deadline 
date for "filing". 

The Order in Harter, dated August 18, 1969, was received by client 
on November 14, 1969, and it is again difficult to understand, since 
in my letter to you of August 18, I had appealed to you from the 
Hearing Denial in this matter. Similarly, in Mark, I had appealed 
to you in my letter of August 12 from the Hearing Denial therein, 
and I am still waiting for action on that appeal. 

In the Orders entered in the next four matters, in each case the 
complaint had been received on October 20, and the Demand for 
Hearing was sent only 11 days later, on October 31. And, in 
the last three cases, ae complaints were received on October 
24, and the Hearing Demands sent out November 6, only 13 days 
later. 


I do not know what is holding up your rulings. I have tried to 
reach you on the phone several times, but without success. Please 
do let me hear from you as soon as possible on these matters. 



cc: U.S. Attorney's Office 
Brooklyn, N.Y. 
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GOVERNMENT'S MOTION AND IN SUPPORT OF DEFEN¬ 
DANT'S CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-- 


UNITED STATES OF AMERICA, 


Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHARD S. SCHWARTZ . 


-against- 

PENT-R-BOOKS, INC. 


Docket # 
72 C 579 


Defendant. 


x 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 

A 

herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Governments motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the fa ts set 


forth herein. 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon Liie outside cf all mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising the recipient 


of the nature and content of the advertisement contained 

therein.* If the recipient did not want this material, 
he merely marked the envelope "Refused", as invited to by 


defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant’s expense, after which defend¬ 
ant removed the addressee's name from its mailing-list. 

Defendant had thus avoided the necessity of an addres 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 


the Prohibitory Order and following through for a complaint. 


* This practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 1970 required the legen 
"Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pent -— 
B ooks. Inc, v. United States Po stal Service. 328 F. Supp.297 
(E.D. N.Y. 1971). 
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We emphasize that defendant had always done this -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2 %\. And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 

Manual of Sexual Intercourse", have been ruled non-obscene 
and constitutionally protected by Judge Masterson of the 

U. S. District Court for the Eastern District of Pennsylvania, 

United States v. Stewart , unreported, Crim. No. 69-162, 

Order dated October 13, 1971. Under these circumstances, 

we note that if 39 U.S.C. §4009 or its successor be applied 

to the defendant, who is shown here to be engaged solely in 

publishing, selling and distributing materials protected 

by the First Amendment, with a warning notice described 

above, such application is unreasonable, arbitrary and 
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capricious, repugnant to the due process of law clause of 

the Fifth Amendment and to the First Amendment, and deprives 

% 

defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. Far the price of compliance 
with §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and defendant' 
-- First /•'men >ment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan, a case which 
was instituted in tl i early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


The so-called Pandering Law went into effect on 
^P r: *-1 14* 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 

I 





N 
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violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 

there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
v.as set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months 
which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up and 






"7 
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process the system. As we note at length below, difficulties 
were encountered because of the use of Li^ts, and 

rented lists were finally abandoned ui ,e jerc on 

computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 

mailing labels was eliminated in 19/0, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mail Lings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
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be fair to itself, -- number only approximately 500. Thus, 
even giving th » Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter of one 
percent (0.0257*) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the corn- 
put iir for a third time upon receipt of a Complaint filed in this 
Court. 

Even if an injunction were issued in this c se, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the efforts we have made, 

it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of 17, violations — or 99 3/47, compliance. 
Thus, we note the following: All mailings for defendant were 
handled by another corporation, RAS Enterprises, Inc., of wnich 
Mr. Stewart ?s again the President and I am again the Secretary, 
as here. The mailings made by T.AS Enterprises, Inc. are almost 


♦ 
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nil of a nature that some would undoubtedly find erotically 
ar ising or sexually provocative, so that the mailings of 
vittually every other corporation which had been processed 
by RAS have resulted in pr hibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap- 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
an affiliated dtvrsion of RAS, Companion Products j 
no material whatsoever was furnished in regard to one of ^he 
complaints, so we are at a loss to know whether or not it 
was justified, in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thi though there 
are approximate! y some 248,500 prohibitory orders issued 
and outstanding against all such corporations, there have 
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boon only some 10 administrative complaints o* violation 
between January 1, 1972 and date an alleged violation 
rate of less than 0.004%*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 1%, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothhg else that we can do, of which we arc 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of cur computer campaign. 

Of course, before the Pandering Law became effective 
in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 

Office, it was opened by defendant, and datec with the date 

of receipt (subject, of course, to error -- a lot of them 

in the beginning, where we failed to put on the date of receipt). 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one o- 
which was received after July 1, 1972); assuming the eight 
are ail valid, the violation rate since January 1, 1972 is 
cut from 0.0047. to 0.003%.. 


) 
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A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the i 3 mputer house, 
the names arid addresses of persons to whom mailings should not 
be made, as they appeared In the ordering part of the prohibitory 
orders, were typ These were then read by a device known 
as an optical scanner, whose function it is to translate the 

written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. When a 
name appearing cn a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 

m 

would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to.and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defen dan .-vertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
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doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 
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Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since W70. 
Defendant estimates that, because of this limitation, it 

and the corporation which processes its mailings, and which 

now owns its mailing li6ts — RAS ENTERPRISES, INC. 

have been deprived of the right to mail to somewheres between 

* JfSb 

5,000,000 and 10,000,000 persons. Even allowing for a 

207„ of overlap of names on mailing lists already used with those 

on such rented mailing lists, the operation and effect of the 
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statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note' that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 

Q 

by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 


herein. 
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There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every 30 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu- 

t 

tional provision of the law, the use of carbon copies of 
mailing labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of‘those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. Pent-R Books. Inc , v. United States Postal 
Service. 328 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their jse anyhow, so as to 
still comply with prohibitory orders. 
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A third problem which was run into was that the 

optical scanner cannot exercise any judgment. Thus, if the 

name appearing on the prohibitory order was R. A. Jones, but 

tne mailing list contained the name of Richard A. Jones, the 

computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 

only way to prevent second mailings was to so program the 

computer that all persons with the same last name at the 

same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

ft 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 


i 
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without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
bettor comply with the law. 

To even better comply with the law, an improvement 

was made on or about November 14, 1970. Under this new 

system, the computer sought out the first five letters of the 

last name of the addressee, and automatically removed from the 

mailing list the name of any person at the same address who 

has the sane first five letters in hi§ last name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 

people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 

would have automatically prevented mailings to all persons 

at that address the first five letter of whose last name are 

SCHWA. Thus, in order to comply with the law, mailings 

to Irving H. Schwartz and Herman Schwartzman as well as to 

Schwarte, Schindler & bevy, all existing persons or firms 

at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 


J 
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following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 


A. 

The first 
coincide. 

five letters 

of 

the 

last name 

B. 

The first 

three digits 

of 

the 

street address 


coincide, 

and 




C. 

The zip codes coincide. 





Thus, in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 

such persons might be customers.* The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 

since the numbers of the street address control. We have 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-407,, 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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'thus succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
addressj a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.5/,) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

I should perhaps also add that when we receive a 

complaint of a violation of a prohibitory order, we once 

again feed the name and address of the addressee into the 

computer, even though in almost all probability it is already 

on our tapes, and though the second mailing was due to matters 

beyond our control (e.g., the second mailing was to a new 

address when the Postal Service had only ordered cessation of 
mailing to an old address). 

That our program seems to be working is evident 
from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
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error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the clear violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
my practical legal effect upon the then existing controversy. 


* This does not take into account persons in the Armed Faces 
who may be deprived of mailings,it would seem that one person 
named "Smith 1, or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
v:e note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only __ subscriber to that list, which subscription cost it 
$10,000 a year.* While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 


Goldwater Amendment so that that case was rendered moot and 

^reanalyzing the first such list supplied by the Government, 
unascertained that 621 names on that list of 31 604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Ihus, 
some 2% of those on the Government list are P^°>f 1 2 5 
i-he Government list includes names of children, if we assume z.o 
children£er adult name, then some 57. on that list wore prior 
buyers from plaintiffs there. We cannot even estimate hou 
many on that list uere prior buyers from other sources of 
suddIv This further demonstrates Mr. Levy s thesis Lh. 
persons are pressured into actin S to avoid the receipt of ads 
for sexually oriented materials. 







/ 
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dismissed. One of the modifications followed Pent-R's practice, 
begun long before the statute was enacted or became effective, 
of giving a warning notice of the type of contents on an inner 
sealed mailing envelope. Pent-R Books , ct al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 

in context, we note that although some 200,000 prohibitory 

orders were issued against Pent-R, only approximately 730 
complaints were ever made under the Pandering Law, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.375% at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of YL 
(0.025%) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 





207a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 
To issue an injunction in any case such as this, which has 

r 

become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 
one at that. 

I understand that it is hornbook law that a statute 

must be construed so as to avoid raising questions of 

constitutionality. We believe that we have raised substantial 
questions as to constitutionality in the operation and 

effect of the rendering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue ai order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should be so construed in this case as to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
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prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 
system's working. What more does the Government want from us? 
Our standard of attempted compliance, our actual rate of 

o 

better than 99 3/47, compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

I understand that according to the purported 
so called certified file in this case, the purported return 
receipt for the administrative Post Office complaint is dated 
However, as notec above, it was our practice and remains our 
practice to stamp or otherwise indicate on the envelope in 
which the complaint was contained, the date of its receipt by 
us. The date of its receipt by us, according to the envelope, 
which will be annexed hereto, is July 14, 1969, though the date 
of receipt according to the purported return receipt is 
July 11, 1969. If we are correct in our date of 

receipt, then it is patent that the demand for hearing, which 
our attorney's affidavit indicates was sent on the date it 
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bears, was sent in time, and that we were improperly denied 
a hearing before the Post Office Department in this case, 
a default having been taken without just cause. This raises 

an issue of fact warranting a trial. 

A comparison of the way in which the first 

mailing was addressed, that is, the physical set up thereof, 
to the way in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a rented 
list. This is obvious because of the differences; had the 
second mailing been to the same mailing list as the first, the 
two mailings would have been identical, letter for letter, 
type style for type style. Since they are not so identical, 
it is plain that one of the mailings, probably the latter, was 
to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
constitutionally, by mailing to a name on a rented list. 

I 

Finally, I note that, from the beginning, the Post 

Office has been in violation of its own rules and regulations 

and forms for practice. Thus, the standard form complaint of 

the Post Office Department recites as follows: 

"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you [or your agents or assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 
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However, in this case, all that was annexed to the 

cc plaint was the prohibitory order and the second (but not; 
the third) alleged mailing envelope. Thus, we were never given 

administrative notice of the third alleged mailing. 

It was therefore impossible, upon receipt of the 

complaint, to determine whether the prohibitory order had 
been violated and impossible to prepare a defense thereto. 

The complaint was thus issued in violacion of the rules and 
regulations, failed to state a cause of action, and violated 
the defendant's Sixth Amendment right to be advised of the 
nature and cause of the accusation against him, and deprived 
defendant of liberty and property without the due process of 
law required by the Fiftl Amendment to the United States 
Constitution. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 

RICHARD S. SCHWARTZ 

Sworn to before me this 
izL day of November, 1973. 


G11 SOM SAFDEYE 


Notary Publ***, Stab’ of New York 


No. 3425473 

Qualified in Kings County 
Commission Empires Match 30, 19. 
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ABOUT YOUR SUBSCRIPTION 


Yo« Subscription to Popular Photos- 
it miintxined on tint of the world's 
" most mctOtrn. tfficient computer systems, 
end if you're like 98% of our subscribers, 
you'll never htve any reason to complain 
about your subscription service. 

We have found that when complaints 
do arise, tne majority of them occur be¬ 
cause people have .vritten their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under William Jones, Cedar Lane, 
Middletown, Arizona,” and you were to 
renew it as "Bill Jones, Cedar Lane, Mid¬ 
dletown, Arizona,” our computer would 
think that two separate subscriptions 
were involved, and it would start sending 


you two copies or Popular Photography 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include; John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead to difficulties 
For example, to the computer. 100 Second 
St. is not the same as 100 2nd St. 

So, please, wnen you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag¬ 
azine—or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly. 
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No. 474 • Loose Leaf 

"UiXON F/NIKKORMA! 
ND3C0X OF PHOTOGRAPHY” 

By JOMPft 0 CooHf 1 Joseph C Abbott 
• 3rd revised edition 

——' • Over 400 pet:** 

Ler£• 7" * 10" format 
Vore then 700 photos 
cherts l diagrams 
Accuracy app'ovod by 
Nikon 

Covers every aspect of 
Nikon and N.kkormjt 
models and accessories 
Supplements available 
for continuous up Jatin* 


$ 17.50 


No. 659. 

' "u l::ca ::id leicaflex way” 

_By Andrew Mathason 

Latest reviled edition 

495 page. 

Hundred, o' photos, 
illustrations, diagrams 
and charts 

Covers ail latest models 
a accessories 
Including the Leica M4. 
and Le callex SL 

$ 10.95 


No. 688 . 

"THE Honeywell PEHTAX WAY” 

By Hebert Keopler 

editorial O.rector t PubiiUm of Modern PholouitpHv 

• Latest revised edilioe 

• More then 35? pages 

• B. 4 W. 4 color photo 

sections 

• Covers all Pentax models, 
accessories 4 equipment 

• Including Spolmatic. H3v, 
HI a. previous models, 
and motor drive system 

$ 11.95 



No. 677. 

"IKE ROLLEI WAY” 


i<r 
'1 
ft 


; Ju* 

V 


IP- 

\ V,/-. 


No oi 


HASS2.3LAD WAY” 

By H FfOytax 

• Latest edition 

• 4 i 9 pages 

• Profusely illustrated in 
8. 4 W 4 full color 

• Includes all latest 
models, lenses accessor¬ 
ies 4 older models 


$. 3.95 


By L A Munnhvim 

• Latest ravisvd edition 

• The only source of data on 
the full ran|« of Roilei 
cameras, accessories, ma¬ 
terials l technique* 

• Covers all major subjects 
such as animals, children, 
close ups. color, copying, 
nudes, portraits, sports, 
theater, underwater etc 

• Photos tables L diagrams 


$ 12.95 


MAIL COUPON TODAY! 


Popular Bookstore of Photocraphy, Dept PP 271 
| 91b Broadway. N Y ' Y 10010 

| bend me these Camera Manuals: 

| No..-. __ No-No - 

I 
I 

| Enclosed is $_m H check or Q money 

I order Add 35* for shipping t handling on orders 
I less than $10 00 NY residents add applicable 
| sales tax 

l___ 

| Neaie IjiU-*-*- print» 


No 


0TI.IR PSESIluE CAMERA MANUALS 

622. Contes Way by Fieytag . $ 9.95 

615. Tne Contents Way by Fravtag. 11.95 

937- T u; Leica Book by Kleaolbech. 9.95 

933 The Loicaflas Book by Kiesalbech. 9.95 

132. Mi no* Manual by C«*P*r. 7.95 

675. ivct.na Refle* Way by Mannheim. 11.95 

693. Retina Wny by Croy. 11.95 

667. Ena Bonk by Wurst. 6.95 


I City 

I Or.lrr* lor $iO ou 

I I S.A A r*n«>u 
(csrvpl Alt)/KfO 
| iMv from >«mi r fvtwriiv plirnu dealer ur l~wkMoc* 


•it iitorr »lu|i|ii’>l tmMiulil in 
Add lev fur wunwxv .U-llvi-ry 
Tlarwe manual* a Tv al-*> avail 
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in convention here that Kodak fa trial mar¬ 
keting three-solution process for coiar 
prints. It may replace present Eve-solution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent,” 
has bleach-fix that is “completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery.” Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of DOD 5 . He mid 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po- 
tentief pollutant. 

New York —Our man Rothschild to 
speak at communication parley: Among 
panelists at 15th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photograph/s senior editor, Nor¬ 
man Rothschild. Other participants at 
meeting, slated for April 2b-30 at U. of Mi¬ 
ami. Coral Gables. Fla., include Gilbert M. 
Grosvcnor, editor and vice president of 
National Geographic, Erich H.iriman of 
Magnum; Richard Grossman, president of 
Grossman Publishers, Tony Vutearo of 
Look, Inge Morath. free-lance photogra¬ 
pher and wife of playwright Arthur Miller 
Burton McNecley, undersea photographer, 
John Schearcr, free-lance photographer, 
Larry Schiller, film maker, Paul Hue. pho¬ 
tographer from Holland; Martin Du;.>. 
manager of design and media for A.T.il 
Co.; Marcello Ablaza, official photogr; 
pher to the president of the Phillippin- 
Dr. Wesley Clark, dean of the School 
Journalism. Syracuse University, and Jo!.. 
Olson, staff photographer of Life. Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York — V/ith deep regret, we note 
the following deaths-. 

Charles Rado, founder and president of 
Rapho Guillumette photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A. Aubrey Bodine, photo director of The 
Baltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of hii best 
pictures appeared in My Maryland. 

Kyoichi Sawada, U.P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 fo; .eture of Vietnametc mother 
fleeing enemy attack. OY 

POPULAR PHOTOGRAPHY 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 

j, UNITED STATES DISTRICT COURT 
: EASTERN DISTRICT OF NEW YORK 

--- - ---- ---X 

UNITED STATES OF AMERICA, 

. : 72 c 570 

-against- (MARK) 

PENT-R-BOOKS, INC., MEMORANDUM 

: and 

Defendant. ORDER 

---X 

Appearances: 

if 

LLOYD H. BAKER, Esq. (DAVID G. TRAGER, Esq., Unit d 

States Attorney, of Counsel) for Plaintiff 

t 

V 

HERBERT MONTE LEVY, Esq., for defendant 

| DOOLING, D. J. 

I 

In this action to obtain an order commanding cc 
pliance with a Post Office Prohibitory Order issued ur. 
j 39 U.S.C. § 3008 (formerly § 4009), the plaintiff has : s 
for summary judgment on the administrative record, and 

I 

I defendant has cross-moved on affidavits. The princirai 

i r 

I 

. objections of defendant are those raised and disposed 

and 72 C 

J in 69 C 1362, 69 C 1290, 72 C 580, 72 C 582, 72 C606 / r.». 

i 

j what has been said in those dockets need not be repent 
I 

here. * 

The only point made in this case by defendant. 
apart from those passed on in the above dockets is that 
defendant's allegedly timely mailed Request for Hearing 










47 



214a 

MEMORANDUM AND ORDER BY DOOLING, D. J. 2 * 

I ' ~ 

! war. ignored. It was mailed to the Postmaster at 

I 

I 

■ Detroit, Michigan, » from 

New York City, fourteen days after the recoiot 

I 

of the complaint. In this case, however, remand to 
consider the timeliness of the mailing is not approrria - 
The form of objections allegedly sent to the Postmaster 

I raised no points not resolved against the defendant in 

1 

I! the dockets referred to above. 


Accordingly, it is 

ORDERED that plaintiff's motion for summary judo. 
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JUDGMENT. 


U. I7ED STATE: - DIE. ■ C 

EASTERN DIET:- .CT r E 1TEVJ V 


UNITED STATES OF AMERICA, 


X 


-against- 

PENT-R-BOOKS, INC., 


72 C 570 
(MARK) 

judg; ;e:jt 


Defendant 


X 


This action came on for hearing on the cross-motic' - ' 
the parties for summary judgment before the Honorable John 
Dooling, Jr., District Judge, and the motion of plaintiff 
having been gianted and that of defendant having been dcnic 
in the decision duly rendered, it is 

ORDERED and ADJUDGED that defendant PENT-R-BROOKS, 1 ' 
its agents and assigns (1) refrain from any further mailing 
J. MARK, 0423 MINOCK, DETROIT, MICHIGAN, 48228, 


ot intended for the indicated address by any variation of a., 
dressee designation, such as, but not limited to, occupant, 
householder or resident; (2) immediately delete the above—rv 


party from all mailing lists owned or controlled by it, its 
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agents or its assigns; and ( 3 ) immediately abstain from ar.y 
sale, rental, exchange or other transaction involving mailt 
lists bearing the name of the party named above. 

Brooklyn, New York 


July 29, 1974. 


UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OF NEW YORK. 


UNITED STATES OF AMERICA, 


V. 


PENT-R-BOOKS, INC., 


Plaintiff , 


Defendant. 


CIVIL ACTION NO. 69C 1363. 
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DOCKF.T KNTRIES 




v.- v *: ?* 


obT&c'. 


-yW 

•^ir¬ 



ons returned and filed. Deft srvd an 


AdOUHT 

■trorrio M 

CMOAOIMMfT 

ICTURNI 


_ i complaint to June 5. 1970 etc. (P/C maile d to attyg^€>/ 

6/25/70 1 ANS-NER of deft, filed. (Serve d on 6/ 25/70) ___ 

’“1 "TO [Before POQLiyQ,. J.- Case calle d -Pre-trial /MMLcfflrcluded 

11/17/7JL Bv Doolinq, J.-Conferenoe memo & Orr er directing that 


Mr. Levy & Aset. OS Atty submit draft decrees 


| indicated, filed. (Filed in 69C1290) 

9«fi»\73. j Wo t Ice of motion and m em orandum of law gra nting summary Juds- 

__anent In favor of pltff ret 9-26-73 *t 4:30 P»M . filed. 

9-8- 73 Intff *s statement pursuant to local rule 9(g) filed. 
ll-29-73j Notice of cr oss motion and neaor andum i-nsupport of deft ’ s 

_ _| cr o ss not i on fpT s ummary judg ment f iled. 

-30-74 , By POOLING, J. - Memorandum ft order dtd. 7 - 29,74 pyantlnr pit 


3/9 


12 J_ 


bher 1 


ma ilings to Lore. Gladden etc, filed, (Copies to attys) 


11 -JZC, 


A.ftpltff. jn 12 
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COMPLAINT. 


UNITED STATES DISTRICT COUMI 
FASigRN DISTRICT OP N*>.' YOrM 

UhITBb STATES OF AMERICA, 

Plaintiff , 

-against- 

PENT-R-bOOKS, INC., 

Defendant. 


Plaintiff, UNITED STATES OT AMERICA, r>y it- 
attorney, F.DViARO I., HEALER, uni tod States Attorney lor 
tne jiaatarn District Of Now York., for its coapl air.t , upc> 
information and belief, allo<ies as follows 

FIRST- That plaintiff is a corporate sov-rcim 
an body politic. 

3BC0 ND • That thi'=> Court ha.s jurisdict ion of Li La 
action pursuant to the provisions of Title 39 Unite.I Jtat< s 
Code, Section 400$ (Public Law 90 20n section 3J1) ami 
Title 28 United 3tates Code, Lection 134 j. 

THIRD. That defendant is a New Port corporation 
having an office or represented by duly authorized «.ifio i v > 
or agents in the City of New York at 203 Kings uighway, 
Brooklyn, New York. 


X 


COMPLAINT 

Civil /■‘ctio 
No 


69C 1333 
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*9****.’ O* br abou*- May 2 , 19 69, defendant 
maaled or caused to too raaile< tnroufh tii« Unitoc Stitts 

11411 feo A * or * G l*do«n of .Joplin, Missouri (in reinat ter re 
farred to as 'addressee'), material offering for solo a 
. ublication antitied !%• Photographic Manual of Sexual 
Intercourse (hereinafter referred to a* the "advertisement' 
or “advertisements'). 

ti 

FI|THi That the above-de«0ribad nailing con¬ 
sisted of pandering advertisements whicn tne adoressc 
believes to bo erotically arousing or sexually provocative. 

STXlji. That the audreasoe roque 3 t«*d the Post¬ 
master General to issue an order directing defendant, it“ 
agents and assigns, to refrain from further malllngu of 
such material to her. 

Si VEtJT h; That upon xacelpt of this request ano 
pursuant to Title 39 United States Coda, feectior 400V, on 
May 7, 1969, the local Postmaster, by order of two 
Postmaster General, issued Prohibitory Order No* 1416, 
which ordered and direatea dofculant, its agents ano arai^us 
frans any further mailings to the addressee, to 
name fron. any sales or transactions involving 
lists hearing nsr name, effective thirty (30) days after 
receipt of this order. A trun copy of the order Lb at¬ 
tached as Inhibit A hereto ano Aade a part hereof. 
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LXthTMt A ecpy of the order wan Hailed to do 
fendant by registered Lnifcec. J he tea nail oa or about, t.i-' 
uate it bears. 

NINTH t Thereafter ti e Postmaster Ger<ral nad 
reason to believe tbet defendant or someone acting o.i 
uitalf violated the order. 

TENTH; On or about Juno 13, 1969, in viola 
tion of Prohibitory OSbar ilo. 1416, defendant, or l>< .‘ont 
acting on its bohalf, mailed or causeu to be mai lei. throe *i. 
the United States mail to the addressee, material ouch * 
that described in paragraph fourth of this complaint. 

ELEVENTH : Ob Jmly 3, 19if # the loeel rout - 

master, by order of the Postmaster General, issued a com¬ 
plaint advising that evidence iiad been received that 
defendant or someone acting in its behalf had violated 
Pronibitory Order No. 1416, and advising dofencant 
that any response or request for hearing hau to be fileu 
within fifteen (15) days. A true copy of said Complaint 
is attached as Exhibit B hereto and made a part hereof. 

TWfcJLdTTU; A copy of the Complaint was mailed to 
defendant by r«vi*tere«l Cnitod States mail on or about Liu.- 
uate it bears. 

THIRTEENTH: Defendant did not request a hearing 

or otherwise paspond to the Complaint. 
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POC angMTH ; On July 24, 1969, a determine - 
tion was made that defendant or someone acLlnq in its hn 
half had violated Prohibitory Grdor No. 14i6* A copy of 
said determination ia attached as Lxhiblt C hereto t.m! 
made a part hereof. 

riFTELNTu: A copy of the catermination wa.i 
mailed to defendant by registered United states mai 1 or. 
or about the date it bears. 

SIXTEENTH The Posfunster General thereafter 
requested the Attorney General, pursuant to the provisions 
of 39 United States Code, Section 4009, to make Replica¬ 
tion to a district ojtlrt of the United States for an order 
directing defendant to comply with the order. 

WHj£RErORF., plaintiff. United States of America, 

prays: 

A. That the court enter Judgerrt herein rr- 
euiriag defendant, its agents and assigns, to comply with 
Prohibitory Order No* 1414, ana store sped fi eelly, 
that this Court order and direct defendant, it.; agents 
and assigns, in conformity with this order to coaie and 
desist from making any further mailingo to the designated 
addressee herein, to immediately delete the name of .laid 
addressee from all mail inf lists twneu or controlleu by 
defendant, its agents or assigns, ana to refrain fro-' 
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•cilia?, renting, eeetfiaaf ir.g , or engaging la *t.y ot.»r 
traneaction involving mailii.g lints J aarinij toe na; of 
said aldreesee. 

H, That thin Court grant to plaintiff sue. 
other and further relief a.‘5 :r.e/ he juat and proper. 


UDWAUu li. i.LA>. P 
United States Attor j •>*> 
Laetrrn District of .ei. \ 
Attorney for Plaintiff 
225 cadnan ?la~a I.A-it 
Brooklyn, Ne<* York 11- 


ky ' f) 

® A, BTSgfTW ~ * 

Aeaiitant L # S, Attorney 
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In the Matter of* 


EXHIBIT A, ANNEXED TO COMPLAINT. 223a 

POST OFFICE DEPARTMENT 

. PROHiBITOIfY ORDER ^4474 


. . ' «• S • M'* 


Pcnt»P 3r-nha» Itk 

Mailer 

P. 0. TSrrx Cl 


; I.. . •, 


and agents or assigns ^ <*** 


"624 1 




\vi PROHIBITORY ORDER 
NO. JLUiil _ 


WHEREAS, we were furnished a Dialling piece containing advertising matter which you mailed or 
caused to be mailed to V 


(Name of Addressee) 


rttWAR' 




H5K4551 


(Address) 


WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer- 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions of Title 
39, U S Code, §4009. a copy of which law is printed on the reverse side hereof, directing you and your 
agents or assigns, to refrain from making any further mailings to him |afld r hi s m jpnr rhiIH rpn rgc.H inii 

NOW, THERtrORE, pursuant to tree cited statute. you, your agents and assigns, are hereby ordered 

(1) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to, occupant 
householder, resident, boxholder, postal patron, rural route boxholder, and local, effective on the 30th 
calendar day after receipt of this ord4r: 


• • U. l >3 '■ . .. . . 

ADDRESS:-i&g!_:_—T_ . ' ' _1_ 

(Street) 

• • f 

— : -O bt&to , - - VLtpexuA. - — 

(City) •(State) (ZlFCode) 

(2) To immediately delete the above-named parties from all mailing lists owned or controlled by you 

or your agents or assigns •• 

(3) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above. 


[POSTMARK| 


POD Form 

May 1968 


rf m\ \ 

T V 1969 J ) 


Postmaster 




/ 
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EXHIBIT B, ANNEXED TO COMPLAINT. 

POST OFFICE DEPARTMENT 

COMPLAINT 


4882 


In the Matter of Violation of 

Prohibitory Order No _ 

Issued Against 

_Pcnt~P. Books. Inc._ 


Prcoldyn, Y. 11223 
and agents or assigns. 


P. O. Docket No. 


X s • •—» eye 


On behalf of: 


Complaining Addressee 


On the_ Qf.h day of _, 19 (ft _ you received Prohlblfory Order 

No. *l,j l^__ copy of which |$ attached hereto, Issued agatnst you and your agents or assigns 

under authority of Title 39, U.S. Code, |4009, upon request of the above-named addressee. 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

1. By further mailings to the oddressees listed In the order. See Exhibit attached hereto. 

2. You foiled to Immediately delete from mailing lists owned or controlled by you or your ogents 
or assigns the names of the addressees listed In the order. See Exhibit attached hereto. 

4. Other (specify): 


[Strike Inoppllcoble Items]. 

Any response to this Complaint or request for a hearing with respect thereto must be filed, in 

- 

- with tho w a d a p g i ff ioa - P'Opt i jaot qf-- within fifteen (15) doys ofter receipt of 

this Complaint. Attached hereto is copy of the Department’s Rules of Practice relotive to onswerlng 
this Complaint and requesting a hearing in the matter. 


[POSTMARK] 


Doted:. 


POD Finn 
May 1968 








Postmaster 


’State Zlr 


7 





/ 
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EXHIBIT C, ANNEXED TO COMPLAINT, 

POST OFFICE DEPARTMENT 

ORDER 


14960 


In the Mottar of Violation of 

Prohibitory Order No_ 

Issued Against 


P. O. Docket No 


t 

and agents or assigns, pursuit 
to authority of Title 39, U.S. Code, 

§4009. X. 

# ji 

Satisfactory evidence having been presented that you, or your agents or ossigns, 
acted in violation of the abo»{e-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. _ 






(POSTMARK) 


Postmaster 


itate ZIP Code 


POD Form 
Moy 1968 







226a 


ANSWER. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


x 


Plaintiff, 


-against- 
PENT-R BOOKS, INC., 


Defendant. 


ANSWER 

69 C 1363 


----------------- -x 

Defendant Pent-R Books, Inc., as and for its answer to 
the complaint herein, hereby: 


AS AND FOR A FIRST COMPLETE AND AFFIRMATIVE 
DEFENSE: _ 

1. Plaintiff has sought and is seeking court orders 
enforcing postal prohibitory orders only where the advertisement 
sent was in its judgment pandering, and not where the advertise¬ 
ment is, in its judgment, otherwise. Since only a mailer of sex¬ 
ually oriented materials need go to the tremendous expenses of 
complying with prohibitory orders, described more fully below, 
they are being singled out and their property is being discrimin- 
atorily confiscated and taxed. 
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2. As so construed and applied, and in its operation 
and effect of vesting plaintiff and the Attorney General with the 
power to make discretionary evaluations of material, 39 U.S.C. 
§4009 is repugnant to the First Amendment and deprives defendant 

of its First Amendment rights, and is further repugnant to the 
due process clause of the Fifth Amendment, and further deprives 

defendant of liberty and property without the due process of law 
required by the said Fifth Amendment, as well as depriving defend¬ 
ant of the equal protection of the laws under said Fifth Amendment 

AS AND FOR A SECOND COMPLETE AND 
AFFIRMATIVE DEFENSE; _ 

3. The Postmaster's complaint did not state any cause 
of action, in that it failed to allege the date of the alleged 
second mailing and further failed to allege that such alleged mail 
ing was made more than thirty (30) days after defendant's alleged 
receipt of the alleged prohibitory order. 

4. The Postmaster's complaint was thus a nullity and 
defendant's motion for such dismissal, duly and timely made, 
should have been granted. 

5. Since the complaint was a nullity, all further pro¬ 
ceedings thereafter must fall as being without a foundation, void 


and of no effect. 
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AS AND FOR A THIRD COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

6. As construed and applied, and in their force and ef- 
fect ' 39 u - s » c * §4009 and the rules and regulations promulgated 
thereto and thereunder, are repugnant to the due process clause of 
the Fifth Amendment and to the Sixth Amendment, and deprive defend¬ 
ant of liberty and property without said due process, and of its 

rights under the Sixth Amendment to a trial by one who is impartial, 
to be informed of the nature and cause of the accusation, to con- 

fr °nt and cross-examine the witnesses against it, and to have 
compulsory process for obtaining witnesses, as more fully set forth 
i.i paragraphs 7-11 inclusive below, a mailer not being given the 
lull hearing" afforded him in the decision of the Supreme Court 
of the United States in Rowan v. United States Post Office Depart - 
. ? . P n t / No. 399, Oct. Term, 1969, decided May 4, 1970. 

7. In every Post Office hearing, the hearing officer 
has been and acted as prosecutor, judge, jury and — to the extent 
to which he has introduced in evidence what purport to be records 
of the Post Office Department — a witness. 

8. The determination that defendant or someone acting irj 
its behalf had violated the prohibitory order was made without the 
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testimony of any person identifying any materials or the dates of 
their being received or sent, thus without any legal evidence what-j 


soever. 


9. Despite repeated demand therefor, no complaining addr 
see has ever been produced at the administrative hearing, nor has 
any such person's testimony been permitted to be taken by deposi¬ 
tion after due and proper request therefor, the Post Office disre¬ 
garding its own rules and regulations in regard thereto and con¬ 
sistently failing to give any information whatsoever on how its 
own rules and regulations were being implemented, and has never 
even inquired as to the willingness of a complaining addressee 
to be examined. 


fes- 


10. The complaint allegedly issued by a Postmaster or 
on his behalf had insufficient materials annexed to it to adequate 
ly inform defendant of the nature and cause of the accusation, and 
defendant was not informed of the alleged date of the alleged sec¬ 
ond mailing. 


11. Insofar as plaintiff may rely upon the presumption 
of 39 U,S.C. §4009(f), such presumption is arbitrary, capricious, 
unwarranted and unreasonable, especially in view of the notoriously 
poor mail service of the last several years. 
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AS AND FOR A FOURTH COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

12. The provisions of 39 U.S.C. §4009 require that 
Pronibitory Orders and Complaints issued thereunder be issued by 
the Postmaster General. 

13. ihe Postmaster General issued no such Order and 
served no such Complaint upon defendant herein. 

14. The Postmaster General has not delegated his author4 
ity to local Postmasters or to others to issue such Orders and 
Complaints, and if there were or if there be such delegation, such 
delegation is illegal and unauthorized. 

15. if there is any such authority or delegation, the 
person(s) issuing the Order and Complaint herein had no jurisdic¬ 
tion to do so. 

16. On information and belief, the Postmaster General 
did not determine that the Prohibitory Order issued herein had 
been or was being violated, and he did not request the Attorney 

General to make the application to this Court for an order direct- 

*\ 

ing compliance. 

17. The entire administrative proceeding upon which 
this action was based is therefore a nullity. 


I 
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18. This action has been brought without compliance with 
the underlying statute, and should therefore be dismissed. 

AS AND FOR A FIFTH COMPLETE AND 
AFFIRMATIVE DEFENSE; _ 

19. Defendant, incorporated in 1969, since its inceptiorj 
has published, sold and distributed, through the mails and other¬ 
wise, only two items, to wit, a marriage manual entitled "The 
Photographic Manual of Sexual Intercourse" and, sent mainly to 
those who have expressed interest in the manual, the motion picture 
version thereof entitled "Useful Positions of Sexual Intercourse." 

20. Upon the outside of all mailing envelopes sent by 
defendant, there appears a notice advising the recipient of the 
nature and content of the advertisement contained therein. If the 
recipient does not want this material, he merely marks the envelops 
"refused", initials it, and returns it to the postman or drops it 
in a mail box which he is sure to pass sometime during the day, 

at defendant's expense, after which defendant removes the addres¬ 
see's name from its mailing lists. 

21. Defendant has never received any complaint from 
any such addressee. 

22. Defendant has received more envelopes narked "refuses" 
than it has received prohibitory orders. 


7 
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23. Defendant has thus avoided the necessity of an ad¬ 
dressee viewing materials which he prefers not to be exposed to, 
unlike the requirements of 39 U.S.C. §4009, and has avoided the 
time-consuming necessities inherent in his obtaining prohibitory 
orders and complaints. 

24. If 39 U.S.C. §4009 be applied to defendant, who is 
engaged solely in publishing, selling and distributing materials 
protected by the First Amendment, with the warning notice describee 
above, such application is unreasonable, arbitrary and capricious, 
repugnant to the due process of law clause of the Fifth Amendment 
and to the First Amendment, and deprives defendant of liberty and 
property without due process of law and constitutes an unreasonable, 
capricious and arbitrary restraint on First Amendment rights. 

AS AND FOR A SIXTH COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

25. The mailing lists owned by, sold to and rented to 
defendant are lists of names and addresses of intellectual, mature 
adults who have previously received from others, similarly situatec 
to defendant, advertising or other materials similar to those dis¬ 
seminated by defendant. They are mailing lists of names of persons 


\ 
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such as doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses, thus assuring as much as possible that none of the 
addressees are or will be minors. 

26. Because of their nature, many of such mailing lists 
owned by defendant, and those rented or purchased from others by 
defendant and others, overlap and the names of the same persons 
frequently appear on both such lists. 

27. Defendant has received approximately two hundred 
thousand Prohibitory Orders. In each and every of those cases 
wherein a Prohibitory Order has been received by defendant or by 
others of which defendant is aware, the name of the complaining 
addressee listed therein has been promptly put upon a special card 
containing special symbols, and fed through an optical scanner, 
which translates the symbols into electrical impulses stored on 
magnetic tape. A computer thereafter automatically eliminates 
from any mailing list owned by defendant the name of the complain¬ 
ing addressee named in any such prohibitory order. The utiliza¬ 
tion of the optical scanner and computer by defendant and relied 
clerical procedures has been and continues to be at great cost and 

to defendant of more than $35,000 per year. The name of 


expense 
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the complaining addressee named in the Prohibitory Order herein 
was thus promptly eliminated from all mailing lists owned or con¬ 
trolled by defendant, its agents and assigns. 

28. In view of the many Prohibitory Orders received by 
defendant, it is physically impossible to visually compare the 
names of addressees thereon with the names on any list rented by 
defendant, especially since the names on rented lists are usually 
listed in random rather than alphabetical order. Since the use 
of the optical scanner and computer to eliminate names on a list 
involves the copying of names (by their translation into symbols 
stored on magnetic tape), and since a rented list may not legally 
be copied, it is impossible for defendant and others to comply 
with a Prohibitory Order insofar as the use of a rented list is 
concerned. Additionally, on occasion, the rented mailing list 
will not be delivered to defendant, but the owner thereof will in¬ 
sist upon having names and addresses on such list printed or typed 
by itself or others and sent to separately owned letter shops or 
mailers where the material to be mailed is inserted in the en¬ 
velopes, or is otherwise packaged, and mailed. 

29. Many mailing lists are not available for purchase, 
being available for rental only, no matter what the price; when an 
if sold, the price is many times the rental charge. 
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30. The optical scanner cannot exercise any judgment. 

Thus, to the computer, Richard A. Jones and R.A. Jones are two 
different persons, even if they really be one and the same. Thus, 
it is impossible to eliminate names from mailing lists if there be 
the slightest variance from the way it appears on the prohibitory 
order, or if a different zip code be furnished by the Post Office. 

To remedy this problem by programming the computer so that all 
persons at the named address with that last name would not get 

mail would deprive other persons who live at the same address with 
the same last name from receiving desired communications from 

defendant. 

31. If the mailing label on the alleged second mailing 
is different than that on the alleged first mailing, the alleged 
second mailing was to a rented name. 

32. 39 U.S.C. §4009 was not intended to apply to a sec¬ 
ond mailing made to a name on a a list rented by the sender. If it 
was intended to so apply, then defendant, who as shown above has 
exercised the greatest care, would be deprived of liberty and prop¬ 
erty without the due process required by the Fifth Amendment if the 
statute be applied to defendant-, since it is impossible and imprac-i 
tical to avoid second mailings to a name on a rented list, and 39 
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U.S.C. §4009, if so applied and construed, would be unreasonable 
and would substantially and illegally prohibit the use of the mails 

AS AND FOR A SEVENTH COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

33. Defendant is engaged solely in publishing, distribut 
ing and selling a publication and its motion picture version which 
are both protected by the First Amendment. 

34. For the computer to print out an entire protestor- 
free list would cost a minimum of $18,000 per year in addition to 
the costs noted above, since the list would have to be printed out 
anew at least once every 30 days. 

35. To circumvent such cost, three carbon copies of 
each print-out are acquired at the comparatively nominal cost of 
$2 per 1,000 names. Where the mailing label on the second alleged 
mailing is identical to that on the first alleged mailing, this 
occurs because the mailing was made due to the second mailing 
having been made before a new protestor-free list was printed out, 
it being impossible and illogical to coordinate dates of mailings 
with effective dates of prohibitory orders. 

36. If 39 U.S.C. §4009 be construed and. applied to pro¬ 
hibit such mailings, it is unconstitutional for the reasons set 



4 
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forth in paragraph 32 above, and because, when considered together 
with the costs set forth in paragraph 27 above, it is confiscatory, 
in a First Amendment situation. 

AS AND FOR AN EIGHTH AND PARTIAL 
AFFIRMATIVE DEFENSE : _ 

37. 39 U.S.C. §4009(g) deprives older children of the 
First Amendment right to receive materials through the mails with¬ 
out governmental interference. 

38. It also cannot constitutionally be applied to pre¬ 
vent older children who are or are about to become married from 
receiving an advertisement for defendant's materials without violat 
ing their First Amendment rights. 

39. Children in their late teens have been unwillingly 
deprived of the opportunity to receive materials protected by the 
First Amendment, but 39 U.S.C. §4009(g) makes the obtaining of 
written proof thereof by defendant illegal. 

40. 39 U.S.C. §4009(g) is further violativecf the First 
Amendment in that after a child becomes 19, and even after he or 
she becomes 21, governmental interference nonetheless prevents a 
mailer from mailing to such a person, there existing no machinery 
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whatsoever for removing such person's name from a prohibitory 
order, nor is the mailer given notice as to the age of the child 
prior to a hearing on a complaint. 

AS AND FOR A NINTH COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

41. The complaint fails to state a cause of action. 

AS AND FOR A TENTH COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

42. The administrative complaint failed to state a 
cause of action. 

AS AND FOR AN ELEVENTH COMPLETE AND 
AFFIRMATIVE DEFENSE: _ 

43. If 39 U.S.C. §4009 be applied to alleged mailings 

to a business concern, as here, it is repugnant to the First Amend 
ment and deprives defendant of its right to free speech and free 
press under said Amendment. 

******** 

44. Denies each and every allegation contained in para¬ 
graphs FIRST, SECOND, SIXTH, NINTH, TENTH, THIRTEENTH and SIXTEENTH 


of the complaint. 
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45. Denies knowledge or information sufficient to form a 
belief as to each and every allegation contained in paragraphs 
FOURTH: EIGHTH, TWELFTH and FIFTEENTH of the complaint. 

46. Denies that, as alleged in paragraph FIFTH of the 
complaint, that the mailing consisted of pandering advertisements, 
and denies knowledge or information sufficient to form a belief 

as to whether, as alleged in the said paragraph of the complaint, 
the addressee believes the said advertisements to be erotically 
arousing Oj. sexually provocative. 

47. Admits that a local Postmaster issued a prohibitory 
order, respectfully refers the Court to the same for the terms 
thereof, and otherwise denies each and every allegation contained 
in paragraph SEVENTH of the complaint. 

48. Admits that a local Postmaster issued a complaint, 
respectfully refers the Court to the same for the terms thereof, 
and otherwise denies each and every allegation contained in para¬ 
graph ELEVENTH of the complaint. 


f 
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49. Admits that, as alleged in paragraph FOURTEENTH 

1 

of the compiaint, such a determination was made, respectfully refers; 
the Court to the same for the terms thereof, and otherwise denies 
each and every allegation contained in said paragraph, and denies 
each and every recital therein. 


SCHWARTZ, SCHINDLER & LEVY 
Attorneys for Defendant 

By_ 

A Member of the Firm 
295 Madison Avenue 
New York, M.y. 10017 
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UNITS) STATES DISTUCT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

- against - 
PENT-R-BOOK8, INC., 

Defendant. 


X 


NOTICE OF MOTION 

Civil Action 
No. 69 C 1363 


PLEASE TAKE NOTICE that upon the annexed certified 
copy of the record of the proceeding in the Post Office 
lep-urtment, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held at 
the United States Courthouse, 225 Cadman Plaxa East, 
Brooklyn, New York, Courtroom 8, on day of , 

, 1973, at 4:30 o'alook in the afternoon of 
that day, or as soon thereafter as counsel may be heard, 
for an order pursuant to Rule 56 granting summary judgment 










GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


to the plaintiff, and for suah other and further relief as 

to the Court may seem just and proper in the premises. 

Dated: Brooklyn, New York 

September 7 * 1973 

ROBERT A. MORSE 
United States Attoreny 
Attorney for Defendant 
Eastern District of New York 


By: 


Lloyd H. Baker 
Assitant U. S. Attorney 


TO: 

Herbert Monte Levy, Esq. 

295 Madison Avenue 

New York, New York 10017 
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UNITED STATES OF AMERICA 
POST OFFICE DEPARTMENT 
Washington, D.C. 20260 

_ iepten.iv , _ 19 

C E R T I FICATION 


I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



— - Zlobnrth 


Thomas A. Ziebarth 

Acting Assistant General Counsel 

Mailability Division 


POD Form 2 159 
Sep. 1969 
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POST OFFICE DEPARTMENT 

ORDER 


; 

i 


In the Matter of Violation of 

Prohibitory Order No-- 

Issued Against 



and agents or assigns, pursuant 
to authority of Title 39, U.S.Code, 
54009. 


Satisfactory evidence having beer presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. 


[POSTMARK] 


Dated: 




POO Firm 

May 1968 


2154 


1 
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POST OFFICE DEPARTMENT 1 4 - 4 

COMPLAINT 


In the Matter of Violation of _^ 

Prohibitory Order No.-_^4^® 

Issued Aaainst 

f~V — fkM| 


arrotajOp U. U223 

ami agents or assigns. 


/ 


P. O. Docket No..J*=55-3ft- 


On behalf of: 


Complaining Addressee 


On the. 


9ih .day of. 


19 . 


you received Prohibitory Order 


No 


copy of which is attached hereto, issued against you and your agents or assigns 
under authority of Title 39, U.S. Code, §4009, upon request of the above-named addressee. 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

1 By further moilings to the addressees listed in the order. See Exhibit attached hereto. 

2 You failed to immediately delete from mailing lists owned or controlled by you or your ogents 
or assigns the names of the addressees listed in the order. See Exhibit attached hereto. 

3. 

4. Other (specify): 





[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto must be filed, In 

writing, i^_ 

this Compla^^Attod^dT^^^Pc^^oM^'D^^rtmeint’s Rules of Practice relative to answering 
this Complaint and requesting a hearing i n the m atter. 


[POSTMARK] 
Dan. d:_ 



i 

(/A - L ■.*< 

Postmaster 


City 


State 


Atvjg 

UP Code 


POO Form 

May 1968 


2153 
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I 

L_ 

tM 


FIRST CLASS MAIL 

LORA GLADDEN 
fcW HIGHLAND 
jUPLiN "C 6<*t01 

itw mm of 21 jfHn tnd opn Want to rhtt efftrt *xrn to ordat No 

PERSONAL 


NOTICE TO ADDRESSEE 

Thb unb ye mutitni u UNSOLICITED DJXSTKAIED fSQCECRB 
offering far ab to Adalti Only, > oe* nurriige mwl 0 jt* do not 
with ttif nu3 ar B yon no not ore the **o of 21 yan, DO N OT OTEN 
THIS ENVELOPEI Simply tank thb enwiope HE FtbE D", dp n>« 
f pttiiif tnd tt to yon mailman* Open the return of this metope, w» 

viH ezuUra to inuore yon n>tnf| Crom on nuillm &tL Think Yon* 
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POST OFFICE DEPARTMENT 
< . - PROHIBITORY ORDER 


In the Matter of 


1 4 '1 V 


Tailer 




and agents or assigns 


*11 


PROHIBITORY ORDER 
NO t-yiA __ 


WHEREAS, we were furnished a mailing piece containing advertising matter which you mailed or 
caused to be mailed to *' 

i i’ 


I! 


(Name ol Addressee) 


r I (Address) 


and 


WHEREAS, said addressee has determined your advertisejnent to be a pandering advertisement offoi 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions <>f Titb- 
39, U S Code, §4009, a copy of which law is printed on the reverse side hereof, directing you .aid your 
agents or assigns, to refrain from making aay further mailings to him 

your agents and assigns, are herein ordered 

(1) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to. occupant 
householder, resident, boxholder. posted patron, rural route boxhc.der, and local, effective on the 30th 
calendar day after receipt ot this order: 



ADDRESS 


I Street) 


WmombI — — 

► ^WsrS^ (ZIP l Me) 

(2) To immediately delete the above named parties from all mailing lists owned or controlled bv \«m 
or vour agents or assigns. 

(3) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above 


I POSTMARK | 

Dated: _ _ — _ 


Postmaster 



POD Form .... 

May 1968 
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PUBLIC LAW 90*206 December 16. 1967 

"§4009. Prohibition of pandering advertisements in the mails 

"(a) Whoever for himself, or by his agents or assigns, mails 
or causes to be mailed any pandering advertisement which offers 
for sale matter which the addressee in his sole discretion believes 
to be erotically arousing or sexually provocative shall be subject 
to an order of the Postmaster General to refrain from further 
mailings of such materials to designated addressees thereof 
“(b) Upon receipt of notice from an addressee that lie has 
received such mail matter, determined by the addressee in his 
sole discretion to be of the character doscnbed in subsection 
(a) of this section, the Postmaster General shall issue an order 
if requested by the addressee, to the sender thereof directing 
the sender and his agents or assigns to refrain from further mail¬ 
ings to the named addressees 

"(c) The order of the Postmaster General shall expressly 
prohibit the sender and his agents or assigns from making anv 
further mailings to the designated addressees, efiective on the 
thirtieth calendar day after receipt of the orde^. The order of 
the Postmaster General shall also direqt the sender and his 
agents or assigns to delete immediately the names of the des 
ignated addressees from all mailing lists owned or controlled 
bv the sender or hiwagents or assigns and, further, shall prohibrt 
the sender and hnwtegents or assigns from the sale, rental, ex¬ 
change. or ‘her transaction involving mailing lists bearing the 
names of the designated addressees 

"id) Whenever the Postmaster General believes that the sender 
or anyone actrng on his behalf has violated or is violating the 
order given under ^his section, he shall serve upon the send¬ 
er, by registered or certified mail, a complaint stating the rea 
sons for his belief and request that any response thereto be 
filed in writing with the Postmaster General within fifteen days 
after the date of such service If the Postmaster General, after 
appropriate hearing if requested by the sender, and without a 
hearing if such a hearing is not reques'ed. thereafter determines 
that tne order given has been or is being violated, he is author 
ized to request the Attorney General to make application, and 
the Attorney General is authorized "to make application, to a 
district court of the United States for an order directing com 
pliar.ce with such notice 

"(e) Any district* court of the United States within the juris 
diction of which any mail matter shall have been sent or received 
in violation of the order provided for by this section shall have 
jurisdiction, upon application by the Attorney General, to issue 
an order commanding compliance with such notice Failure to 
observe such Older may be punished by the court as contempt 
thereof. 

“(f) Receipt of mail matter thirty days or more after the effec¬ 
tive date of the order provided for by this section shall create 
a rebuttable presumption that such mail was sent after such 
effective date 

“(g) Upon request of any addiessee, the order of the Post 
master General shall include the names of any of his minoi 
children who have not attained their nineteenth birthday, and 
who reside with the addressee 

"(h) The provisions of subchapter II of chapter 5 (relating 
to administrative procedure) and chapter 7 (relating to judicial 
review) of part I of title 5, United States Code, shall not apply 
to any provisions of this section. 

"(i) For the purposes of this section — 

“(1) mail matter, directed to a specific address covered in 
the order of the Postmaster General, without designation of a 
specific addressee thereon, shall be considered as addressed 
to the person named in the Postmaster General’s order; and 
"(2) the term ‘children’ includes nututal children, stepchil 
dren. adopted children, and children who are wards of cm hi 
custody of the addressee in who are living with such add 
ressee in a regular patent ihild relationship ’’ 

(b) The tabic of contents of chapter 51 of title 3‘>. United States 
Code, is amended ^iy adding at the e«d-th«xeof- 

"4009 Prohibition of pundrring ad\rrli/Hnor) y ir/u al^lsr 1 * " 

SEC. 302 The provisions of'fV^tjtle sKpK become effective 
on the one hundred and twentieth day 4f^fr Slate of enactment 
of this Act. , j \ J 

' i 

Effective Date: 4-15-68. v 

V 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


/ 




(Print) 


_. addressee |parent of 

P.O.Box 81 


j j r.u.oox ox 

minor addressee! of the enclosed mailing from /A.i' * ’— Brooklyn r N.J . 11??3 


OR P.O.Box 1555* Grand Central 

_ /yew /v'.y. 


Station 

/ co /? 


(Print.) 


, consider this mailing to 


be n pondering advertisement which offer* for sole erotically arousing or squally provocative mutter 
Accordingly, under the provisions of Title 39, United States Code, *<4000, I request that the above- 
named muiler, end his |its| agents or assigns, be directed to refruin from malting any further mailings 
to me |as well ns to my below-listed minor children residing with me who have not uttnined their nine¬ 
teenth birthd:iy|. 



' '* / 

1 


X A ' 


' Signature 


Date f j | 

Cj -A'/’ ■ ““S' 

r??-> a . 



State 


ZIP Code 


NAMES OF CHILDREN 


BIRTH DATE 


NOTE: This notice must be accompanied by the objectionable advertisement and the cnvolope. or other 
mailing wrapper, in which the advertisement was received. 


POD Form 

May 1968 


2150 
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EC/AL MONEY BACK GUARANTEE! 


‘THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE’ 
"SPECIAL PRE-PUBLICATION PRICE - ONLY $9.98 (Lrnittd Tin* Only) 

Beam check appropriate bos! 

UBeaa* dip booh and ptace my nan* on you' mailan* lot 

Lj I am not order m* a tho tan* but place my nan* on your maim* Int 

UWamov* my nan* from yarn matin* tat 

Bint Nan*.tp. 


Oty 


! I an < 


Slit*. 

i a** of 21 year*. 


r 

L_ 


LCfcA GLADOcN 

6 12 MIGHL AND 
JCH IN 


MO 6AHC1 


"(You mid b* ova th* a*i *f 21 yoa* and i 
Mippe d to unmarried mnonl 
Warn* chodi tin a»*m* d year an* and a 
naoaaary corrvet torn with a pan. 


n 

614 

_l 


nt to that affect 


to »*i No book* will b* 
arort am. ptaaa mah* 'ha 


PENT-R BOOKS, INC. 
P.O.Box1S66 


No* Y«fc.N.Y. 10017 

Gan Barn an 

Enctomd ptmae fmdS . . . 

UCa* IlChadt l| 



Moray Order 


of "Th* 
Intarcoura" a 
only U N pa 
and I have am* 
affect I vinhri 
within 10 dayt 
rotund of the 


_ copier 
Of baauai 
pra publication pne* of 
•ft- I am oa th* a*a ol 21 yaart 
id da m tamer I on the left to that 
Band dial I may return th* book 
da I racarte it la an immediate 











DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 

eastern district of new york 

-----x 


UNITED STATES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
MOTION. 


-against- 

PENT-R-BOOKS, INC., 


Docket No. 
69 C 1363 


Defendant. 


x 


The defendant upon the annexed affidavits, cross¬ 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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4. To grant'such other, further and different 

relief as to the Court may seem just and proper in the 

# 

premises. 


SIGNED: 



HERBERT MONTE L£VY. 

Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 







AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S 
CROSS-MOTION. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- x 

UNITED STATES OF AMERICA, ANSWERING AFFIDAVIT 

OF HERBERT MONTE 

Plaintiff, LEVY, Esq. 

-against- Docket # 69 C 1363 

PENT-R-BOOKS , INC., 

Defendant, 

-x 

STATE OF NEW YORK) 

: ss. : 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sv/orn, deposes and 

"says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-motion for summary judgment. 

I an personally and fully fiuniliar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
\;ould be a useless order. As shov/n by the annexed affidavit 
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of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible -- and more so — using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
PO’s have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 25, 1973 in Washington D.C. -- Messrs. Schiffor 
and Cogbil — whether they had any suggestions as to how 
ny client night take any better precaution to insure against 
violations, and they were silent on this score. Nor lias 
the Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Esq., ever been able to suggest any 
additional precautions which my client should take. 

Not only lias my client taken every precaution to 
avoid the possibility of a second nailing, but ny client's 
position, as stated in the annexed affidavit of Hr. Schwartz, 
is that it lias no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted co; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error>. Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
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contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

?ho case, too, is clearly moot, and wa cannot see ‘now there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

nonetheless, though we note this plea in bar 
uccause of lack of jurisdiction, because of lack of case 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, we now turn to other aspects 
of the matter. 


Irrespective of what we have set forth above, and 
what v/e set forth below, this case -- along with all the 
other related cases — must be dismissed tor the failure 
of the Postmaster General to make the final finding and 
order that he is required to make before any jurisdiction 
can attach in this Court. Thus, Subsection D of Section 4000 
provides as follows: 

"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has be^n or is being violated, he is authorized to 
request the Attorney General to make application, 
and the Attorney General is authorized to make 
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application, to a District Court of the 
United States for an order directing 
conoliance with such notice." 

Thus, the Postmaster General must determine that 

the order given — the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The order itself, a form 

order, merely recites as follows-: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, iictcd in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

p resented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 

a violation, and there could be evidence presented contra 

as well. Thus, there was simply no determination required 

by statute, but merely a recital that a prima facie case had 

been made out.This is totally different from a determination 

having been made of a violation. 
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uuroover, even nad a determination been made, 
statute required such a determination to be made by the 
Postmaster General. The determination here, such as it 


the 


wan, 


::> * ,ciue by a Postmaster 

..■u are aware of no delegation of authority to a Postmaster t.o 
mate such a determination, and for such a local official to 
n.ike a request to the Attorney General of the United State:;. 

Yet that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to either regulation 
or rules, we know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-sexual materials 
or who are eager to shut off the nailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it night appear that such an 
advertisement './as not pandering, i .e. , neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the 
Commission on Obscenity and Pornography (Bantam Books Edition, 
1970), at p. 133: 
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"Prohibitory orders have been issued against 
nearly 400 separate business firn names 
mailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 

However, £iccording to information v/e have 
received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 
of the dozens of business firms advertising nonsexual 
products. It has sought Court orders only when the first 
mailing was — in the judgment of the Post Office -- 
pandering, i.e. ,of a sexually provocative or erotically 
arousing type. Thus, for example, I have received 
information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
made by such organizations as the American Civil 
Liberties Union and the Practicing Lav/ Institute -- 
neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 

i 

Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
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can happen to a mailer unless and until he violates a Court 

order, it is ciuite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
uhe complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to nake .discretionary 
evaluations of material, aud to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
defendant cf liberty and property without the due process of 
law required by tne Fifth Amendment, as v/ell as depriving 
defendant of the equal protection of the laws under the said 
’ifth Amendment. 

The administrative complaint issued by the Post 
Office did not state any cause of action, in that it failed 
to allege the date of the alleged second nailing, and in 
that it further failed to allege that sucli alleged nailing 
was made more than 30 days after the defendant's alleged 
receipt of the alleged PO. 
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As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
to the due process of law clause of the Fifth Amendment and to 

1 

the Sixth Amendment, and deprive defendant of lihertv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United States Post Office Department , 

397 U.S. 72B (1970), for the following reasons: 

In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its behalf lias 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
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any loyal evidence whatsoever. Despite repented demand nude 
rofor by the defendant here, no complaining addror.nee 
has ever been produced at an administrative hearing, nor 
nun any such person's testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Post Office disregarding its own rules and regulations in 
1 ojerd thereto, and consistently failing to give any 
information whatsoever on how its own rules and regulations 
are being implemented. It is our understanding that the 
nist Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second mailing, lias been accepted as 
uncontrovertable Gospel truth by the Post Office, with 
no opportunity being given to the defendant to show error 

or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 

presumption of 39 U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 
mail service of the last several years. 
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This case should also he dismissed for lack of 
prosecution/ pursuant to Rule 41(b). It was commenced in 
1969. An answer was duly filed and served by me. However, 
rhore was no activity in this case whatsoever until 1971, 
when a pretrial conference was held, and an order entered 
directing the parties to attempt to settle. Immediately 
thereafter, I began settlement negotiations with Lloyd 
Baker, Esq., Assistant United States Attorney in charge 
of this case, and wc reached a satisfactory settlement 
agreement, subject to approval by his superiors in Washington, 
naturally, we agreed that no proceedings would be had 
in this case unless and until settlement negotiations had 
fallen through. However, the Government too): a completely 
inordinate amount of tine as to settlement. Thus, it was not 
until October 2, 1973 that the Government in Washington 
finally turned dorm ny settlement proposals, reciting 
that it would "settle" only by the entry of consent 
judgments — which is no settlement at all, but a requirement 
of unconditional surrender. Thus, the Governm • c, has been 
responsible for a delay from 1969 to 1973, or some 4 years. 
True, settlement negotiations would normally not be counted 
in determining whether there had been a fatal lack of 
prosecution, but under the circumstances, where it too); 2 
years for the Government to make up its mind that it finally 


T 
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rejected any and all satLlenent proposals, after 2 years of 
complete inactivity, we submit that this total disinterest 
in the case amounts to lac/c of prosecution, clearly shows 
Lack of prosecution, and that the case should accordingly 
be dismissed. 

The defendant has been denied its right to a 
hearing before the Post Office, and, unbelievable as it 
may sound, the Post Office has in effect taken a default 
against my client by reason of its own inefficiency, by 
reason of its own inability to properly transport the 
nail to itself. The Pandering Law requires that a demand 
-or a hearing be filed with the Postmaster General within 
l‘j days after the PO has been received by the mailer. The 
Post Office immediately began violating this provision 
of the law, by requiring the demand for a hearing to bo 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone at a local Post Office; this is 
clear from an examination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 
t’ost Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the time that the administrative 
complaint was issued in this case, I had followed the 
following procedure;-. 
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The latest stanp on the back of the envelope containing 
the administrative complaint, I reasoned, was the earliest 
date upon which the PO v/as delivered to client; certainly, 
it was a reasonable date to measure from, since obviously 
the Post Office could not have put a stamp on the bac); 
of the envelope after it had parted with its custody. 
Accordingly, when received from client, it was my practice 
to make a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by my 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday. Appropriate 
adjustments wore made if a holiday intervened. I would 
then make it my business to nail out my demand for a 
hearing on or prior to that deadline date. 

This was ny practice for many nany months. The 
Pandering Lav's effective date was April 14, 1968. I had 
r.o problems whatsoever with ny practice until sometime 
in 1969 when I noticed that, although I was following 
ny prior plan of action, I was suddenly the recipient of 
defaults till over the place. 








268a 


AFFIDAVIT OF HERBERT MONTE LEVY 

Upon inquiring ns to why these defaults were 
being taken, I was orally advised by Post Officials (just 
wl.o advised me, I do not now renonber) that the Post Office 
had auopted a new construction of the statute, that they 
had now decided that they were going to take the words of 
the statute literally, and if the demand for hearing was 
not actually "filed" by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a certain 
fa:: return by a certain date, considers you to be on tine 
if your nailing envelope is postmarked on the day set 
for tiling, and that the Post Office was now claiming 
that it could put ne in default by being slow and 
inefficient in the delivery of nail to itself, fly 
protests wore to no avail. Annexed hereto are conies 
(if ny correspondence in this regard, which were sent. 

I night also perhaps acid that I was cxLrinely 
careful to always have ny demand for hearing sent out 
on the date that the demand for hearing bore; that demand 
for a hearing was sent out, though it is not reflected 
~n the "certified" file submitted by the Government, on 
the day indicated on the demand for hearing, (copy annexed) 
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and there was thus absolutely no reason whatsoever why, 
in equity or logic, the Post Office took a default 
solely because of its own inefficiency in delivering 
nail to itself. 

In this connection, I note also that in this 
very case, I too]; an appeal from the decision denying 
a hearing as evidenced by the correspondence annexed 
hereto. So far as ny records now show, that appeal wan 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 
the Post Office Department 

The above also demonstrates that the ^ilo 
submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what it 
terns, in its notice of motion, an annexed certified 
copy Qf the record of the proceeding in the Post Office 
Department. However, the certifioation which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of law to be submitted 
herewith. Thus, no evidence has been presented to the 
Court upon which .it could base an order; the Government s 
motion must be denied, and summary judgment awarded to 


defendant. 
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Further, we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of ’ ;e record. All "certifications" seen to be 
Made by an official in Washington, D.C. Yet this 
official is not. the one who has either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders (325,000 is 
between 4/14/60 and 12/31/60) are maintained in 64 post 
service centers across the country and contain the 
c -plaints, the offending material, and the resultant 

d'.ibitory •" Vol. Ill, Technical Report of the 

. mission or. Obscenity and Pornography, p. 161. 

Even were the purported certification in 
accordance with the provisions of the Rule, it would 
be defective for an additional reason, to wit, the 
fact that the certification completely fails to 
specify which documents are being certified. The 
simple fact of the matter is that the certification 
has not been filled out, and is a completely blank and 
Meaningless certification, reading as follows: 

"I hereby certify that the annexed documents 
constitute true copies of original records which are 
in the official custody of the Tost Office Department, 
to wit: " — but these records are never further 
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identified. Hence, it is utterly inpossible to tell 
to what the certification refers. The certification 
may refer to the purported records filed in this 
Particular case, or it night be a completely erroneous 
certification relating to a totally different case. 

There is no reason to believe one more than the other. 

In the complete absence of any identification of 
which documents are being certified, the certification 
must fall. And in the absence of any proof by 
affidavit, there is simply no evidence before this 
Court on this notion for summary judgment, and the 
Government's notion should be denied, and the complaint 
dismissed. 

The Pandering Law, as it existed at the 
tine of the alleged violation conpl * :;d of here, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 

issued by the Postmaster General. 

In r.he case at bar, the order was issued by 
a local Postmaster, who had no authority to issue such 
an order. If indeed there wan <^hv administrative regulation 
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authorizing the (.’.clog at ion to .1 local postmaster of the 
.*->v;er to issue a prohibitorv order, then, we subnit. 

Lucre is simply no authority in lav; for such delegation 
‘ 0 have been nacle, where, as hero, the statute expresslv 

e -sires the Postmaster General to issue the order. 

We turn ne::t to the problem of whether, 

oven assuning that the record is properly certified 
und that the so called evidence of date of receipt 
of the second mailing was admissible, — both assunntions 
being purely for purposes of argument, — a violation 
o;. the prohibitory order lias been node out. We note, at 
tlie outset of this facet of the araumrnt. that there 
is completely lacking any proof whatsoever of the date 
of the second nailing, that .such date was never alleged, 
and that therefore the defendant was never accorded due 
process of law under the Fifth Amendment and the 
right to know the nature and cause of the accusation 
against it under the Sixth Amendment. Just as significant, 
however, is the fact that the second mailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a mailing received more than 30 
days after the cfrective date of prohibitory order is 
presumed to iuvo been sent in violation of the order, 
but, cs we show in our brief, the effective date of 
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tk > order is 30 J.iys after it h i., l ean received, no 
.r. it there an no prusumption of a violation unions the 
second allegei railing was allegedly received 60 days or 
i.ore after the date of receipt of the prohibitory order. 

In the case at bar, it in quite clear that the 


presumption does not operate, since, according the Government 
the benefit of every doubt and assuming for purposes of this 
argument solely that the evidence is admissible, the most 


that the Government alleged file shows is that the pro¬ 
hibitory order was received by defendant on j.j a y 1969 
and that the second alleged mailing was received by the 
addressee on June 13, 1969 being a difference of less 
than 60 days between such two dates. Thus, the presumption 
cannot operate, and in the absence of any proof whatsoever 
other than that to be gained by the use of the presumption, 
it is quite clear '"hat the Government has not made out a 
violation of the prohibitory order, and that summary judgment 
should be granted to the defendant, dismissing the complaint. 


We come ne::t to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged nailing. In vie;/ of the improper certification 
of the record, we do not see how such proof can be 
tidmissible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. The Government, 


4 


/ 
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in its brief, has not attempted to sustain the admissibility 

of this evidence. Vie expect, however, that the Government 

will urge that, assuming proper certification, it is 

edr .saible under the Federal Business Records Act 

{21 U. S. C. Section 1732 (a)).as a record kept in 

the ordinary course of business, it being the ordinary 

course of business to k«_ep such records. However, 

as we show in our brief, since the business involved 

is that of the Post Office, and the entries as to 

alleged dates of receipt were nude by third persons, 

not by the Post Office, such rule does not apply. 

Moreover, even if such a rule did apply, in a normal 

it woul i net be applicable here, tor Lhrs reason: 

The normal reason for permitting evidence 
of business records to bn admitted is that such records 

..re inherently reliable. Hut in a prohibitory 
order-pandering case, v;e submit, such evidence is 


inherently unreliable. For several reasons, as follows: 

a) The typo of person who goes to the time and 
trouble of going to the Post OLfice to obtain a prohibitory 
ka'flii rather Lh m merely tear up the material which offend:; 
him, especially when — as hare — lie has been given 
notice of the contents of the envelope (see the right 
hand bottom of the mailing envelope), is obviously the 
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typu of person who is sorely offended by sexually oriented 
material, the typo of person, indeed, who very well 
night, usually does, wish to see as much trouble 
caused to the nailer of such material as possible, 
even when, as here, the material involved has been 
helc. o be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
Pandering Lav, in the statement of one addressee, in 
the case purportedly pending in this Court of United 
States v. Pent -R Loo);s , 72 C 606, where the addressee 
noted as follows on the notice (request) for prohibitory 
order: 


"I request more than this (see below). This 
form evades the real issue. I have no minor 
children in my hone, but YOU know this 
literature is reaching hones that have minor 
children. I AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
MAIL, GET HIM OR THEM IN PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL." 


Similarly, in another purportedly pending 
case, in the memorandum from the Post Office Dept, dated 


June 3, 1969, the Postmaster recites that the conplaining 
'aressee, Mr. Griffis, 


"...is very concerned about 
.iceratuie in the nails and 
assistance and cooperation 

the mails of it." 


this type of 
offers iiis 
in trying to rid 
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A rut this is very obviously the attitude of the Post Office. 

b) There; nay be community pressure, pressure 
b* Post Office officials, or even by the local Postmaster 
>• postman to attempt. to make out a violation of a prohibitory 
>raer in order to cause more trouble for the nailer, in 
t -‘is emotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complainine 
actaressee in uder to determine this, and there is simply 
no way in which the defenuant can ever obtain such 
information. Ilut this lias happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of mail so 
as to be able to find a violation of a prohibitory order, 
was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. 633, issued 
against Pent-R books, Inc., Respondent, on behalf of 
Thelma M. Moser, Complaining Addressee, by Postmaster, Phoenix,. 
Arizona," Post Office Docket £ R14-Pa64-633, Gary Langer, 
hsg., then of my office, at the Post Office hearing, asked to 
look at the original folder. Upon it being examined, Mr. 
banger noted that in the file, there was a card, obviously 
prepared by the Post Office, the bottom of which purported 
to show the date of receipt reading: 


l 
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"On August 27, I960, I, Thelma Moser, received 
from the l’ent R Book (sic) a second leLLcr", 

apparently signed by Thelma Moser. But immediately preceding 

thin legend, also obviously prepared by the Post Office -~ 

vdmch had failed, hovuver, to cut it off -- appeared the 

foilowing: 


"In order to make a case against this firm we 
must have signed statement as to date of 
delivery of the second letter. The d;ite given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 

An envelope? is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the curd is being filed with this 
Court in United States v. Pcnt-R Books , Inc. , 69 C 1362. 

That this cune from the Post Office is quite clear - 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How co Id 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be noted that the alleged 
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date! of receipt, August 27, 196'.), was completely typed 
in on the same typewriter which had written the instructions, 
xriel was obviously not done by Thelma Moser. Filed in 69 C 1362 
v 11 be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this natter. 

In the complete absence of any opportunity to cross 
examine Thelna Iloser, or the Postal officials involved 
an opportunity constantly requested by us, but always denied in 
eich and every case, — the defendant is sinply at the noicy 
of the Post Office, when the Post Office thus unilaterally 
:;: - ces tli ? allu red date of receipt of the second mailing, to 
. ut a correct waiting purio*. to carry on its complaint. The 
Fast Office obviously picks a date convenient to show, in 
their legal judgment, a violation. Iiow widespread this 
practice has been by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
ronsistently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains why the Post. Office does 
not always suggest a date of receipt of the second mailing 
more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
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hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cucting o': 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 
this practice is and was. Deal, i the: right to cuuV;o:L an 
examine ca complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth. Amendment and the denial of the right to cross 
examine and confront defendant’s accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frane-up, we submit that the Government must either submit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relit 

should be denied by the Court. 

In my affidavit, I note that the Post Office 

hearing examiner sits as the witness, judge, and jury. 

An examination of the transcript of the minutes in the 
Moser case shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney for whom I have the greatest 
respect and admiration. ,Yet even Mr. Kelson, when faced 
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v/ith indubitable proof of the Post Office framing a 
defendant/ rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the same person to be witness, 
judge and jury, especially when ho is employed, as here, 
by the sane Department which mains the accusation of 
violation. 


Thus, whatever exception there night be based 
upon inherent reliability of business entry records is 
eotally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
i. ilse statements as to date of receipts of second mailings, 

•L would simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
late of receipt of the second mailing. 


The alleged receipt purporting to show 
the date of receipt, purportelly signed by the complaining 
addressee, does not clearly show the date it was received. 
It merely recites "received," or a word or words to such 
effect. The next line sets forth the nano of the addressee, 
i’n i nay well show the date eho Post Office received 
the material fro.i the complaining addressee. 


rather 
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than the date that the complaining addresr.ee received 
the second mailing from the defendant. It certainly 
is not proof that this was the date of receipt by the 
complaining addressee of the defendant's second alleged 
nailing. 

The nroof of date or receipt of the second 
alleged nailing merely purports to sliov; the date upon 
which it was received -- but i- no way, shape or 
form does it set forth by whom it was received on 
such date. It could naan received by the Post Office, 
it could nean received by anyone, and tnore is simply 
no signature to even vouch for such a date of receipt 

even by the Post Oifice. 

'While the law as quoted in the Government 

brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that ohc 
statute as it o-.isted at the time of the issuance of 
the complaint in the case at bar required that the 

complaint be issued by the Postmaster General. So, too, 

% 

with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding Lhe violation, ci ixi\\ 
administrative order. 

On the contrary. Hie order was issued b\ a 

local Postmaster. 
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Yh-'r<_• In:; been nai t i.-r showing nor cJain that 
there was any statutory authority palpably lacking 
: or the delegation by the Postmaster General to such 
a rnon, an authority which would seen to be singularly 
.lacking, in view of the fact that recommendation has been 
i: *.de to the Att orney General to seek a Court order upon 
th-j say-so not of the Postmaster General, a Cabinet ol.j.icei , 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, wo are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

Finally, we note that the prohibitory order and 
the complaint issued out of the Post Office not at Joplin, 
Missouri , the address to which the first mailing was made, 
but out of Kansas City, Missouri 

Jo submit that the Postmaster at the latter city 
has no jurisdiction over mailings to the former city. 

This affidavit has been particularly directed 
towards the particular facts in this case. We also submi.L 
herewith an affidavit by Richard S. Schwartz, \/hich v/ill 
be filed in every one of the presently pending Pent-R cases, 

ft 

which attacks the pr posed relief requested by the Government 
on numerous other grounds, com n to all of the cases 
pending in this Court, against this defendant. 
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For the rum .ns oUiitod in this - , 

as well as for the rea:>':.’.s set forth in .* ‘ *.a ’ 

norc generic affidavit, we submit that the C'.ovcrnnont 1 s 
notion for summary judgment should bo in till respects 
denied, and tluit our cross notion for summary judgment 
should bo in a.11 respects granted. 

Sworn to before mo this 

Xb 

5 day of November, i'>7 3 

t He i :: ‘A: i vfl io: TfiT TkW 


GIISOM SAFDEYE 
(Jewry Pubi c. Slam of New York 

No. 3-135478 

Qualified in K.njs County -It 

Ctwnluion Expires Muitb 30. 19,a.. 
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DEMAND FOR HEARING, ANNEXED TO AFFIDAVIT OF HERBERT MONTE 

LEVY. 


DEMAND FOE FARING, ETC. 


Postwaster FROM: 

Theodore C. Bland 
Kansas City, Mo. 64108 

Pent-R Books, Inc. DATED: 

ads. P.O. ( Gladden) 

P.O. Docket No. RS-KC-29 


Herbert Monte Levy, Esq. 

295 Madison Avenue 

New York, New York 10G17 

July 23, I960 


Client has received the Co..‘.plaint in the above matter, dated 
July 3, 1969 . We hereby demand a hearing, and 

Further request pursuant to Rule 956.10, that this matter be 
consolidated with the many other Complaints involving client 
pending across the country, involving the sumo or similar 
wailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
nut to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutionally} 
both on its face and as applied to this case, based upon their 
expertise in the nail order business, For a further explanation 
of our claims in this matt or, wo enclouo horav/ith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled Unit e d States v. Book Da.rqnins . [if such a copy is 
r.ot enclosed herein, we note that a copy thereof was previously 

furnished to you in_ads. 

P.O. (_), P.O. Docket No._. ] 

Wo hereby incorporate by reference all points made in the sold 
Answer and make the same defenses ar.d objections as are made 
therein. 


j 
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We demand that the complaining addressee appear to testify 
and b cross-examined, or, in the alternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Rearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
che complaining addressee by deposition. Denial of the rijht 
to confront and cross-examine would be in violation of client's 
Sixth Amendment rights. 

In order to assist our determinat on as to whether to take 
deposition, kindly advise as to who the "Deposition Officer" 
will be under Rule 956.8, his fees, and the authority for 
Post Office contention as to payment of fees and expenses co 
witnesses,* and the amount thereof, since we have been unable 
to find any law requiring such payment. We further request 
and demand that the deposition be taken in New York City. We 
further demand to be advised whether the addressee was or is 
a Post Office Inspector, working for the Post Office, affiliated 
with it, or influenced by it. 

In order to assist in the coordination of the numerous cases 
pending across the country re client involving fne same or 
similar mailings, we are sending copies of this letter to 
the Assistant General Counsel of the Mailability Division of 
the United States Post Office in Washington, as well as to 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the following 
reason (s): 

1. The underlying legislation author ^es Prohibitory 

Orders and Complaints to be issued by the Postmaster 
General. The order and complaint here were not 
issued by the Postmaster General. There has been 
no delegation of authority by the Postmaster General, 
and any such delegation would be in contradiction of 
the statute. We accordingly take the position that 
the Prohibitory Order and Complaint here fcisfr (are) 
(nullities) . If either the Order cr 
the Complaint were issued by someone other than the 
local Postmaster, our contention applies a fortiorarl. 











DEMAND FOR HEARING, ANNEXED TO AFFIDAVIT OF HERBERT MONTE 

LEVY 


2. The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mailing 
would violate the Prohibitory Order only if sent 
more than 30 days after .he effective date of the 
Prohibitory order, the Complaint rails to 

a cause of action. Moreover, failure to advise 
of tho alleged data of tha alleged second mailing 
denies client's Sixth Amendment right to know the 
nature and cause of the accusation against it, and 
deprives it of liberty and property without due 
process in violation of the Fifth Amendment. 

3. No copies of either mailing were enclosed, only copies 
of the envelopes. 
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LEITER, CONSIDERED AS A NOTICE OF APFT\L, ANNEXED TO 
AFFIDAVIT OF HERBERT MONTE LEVY. 


S oteooer 2, i969 


-•'lliaai Lawrence, 
a3-j latent General Ccunae’ 
2-n.jz Office D^paxtaent 
=. liability Division 
■ -Jhington, D.C. 

'Jear ir. Lawrence: 


Pent— R 

Books, Inc. 

ads. 

P.O. (Gladden) 

P.O. Docket So. R8-KC-29 


n « 

ads. 

P.O. (Kiyak) 

P.O. Docket So. HX-69—7339—138 

«« 

n •* 

ads. 

P.O. (<«ss«r) 

P.O. Docket No. R5-P-277 

s 

•« ►* 

ads. 

P.O. (Sellers) 

P C. Docket N to . PH-69-4444-69 


•4 

ads. 

P.O. (Wal3h) 

P.O. Docket io. JIK-69-7707-134 


TRU/ART Distributing Ccrp. ads P.O. (caun) 

P.O. Docket So. DCS-P-69-24 


again, please consider this as a aotice of appeal la oaeh of Che 
above 'tatters for the hearing denials therein, and a brief in sup¬ 
port thereof, incorporating ary prior arguments by reference. 

Tain tiae, I aa particularly appalled by the hearing denial in 
iCiyak, where the demand for hearing was smiled to "-waxSc 12 days 
after receipt of the conplaint. This means it tc least four 

days for the letter to arrive — I can drive to cievark fron iay 
office in 25 Minutes. 



IT (1 
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LETTER, CONSIDERED AS A NOTICE OF APPEAL, ANNEXED TO 
AFFIDAVIT OF HERBERT MONTE LEVY 


I aljo Boaawhafc puzzled by the hearing denial in teaser, dated 
20, 1959, inasmuch aa on Order had already been nade dated 
1st, vhich I appealed to you in y letter of Avgust 11, 

C..Vt we clear u; i’l these Lta^a.' 

i nceraly. 


Herbert -lonte L^vy 
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AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
__ 


UNITED STATES OF AMERICA, 

Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHAR D S. SCHWARTZ . 


-against- 
PENT-R-BOOKS, INC. 


Docket # 


Defendant. 


x 


69 C 1363 


STATE OF NEW YORK) 

: ss.: 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT -R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the facts set 
forth herein. 9 


4 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING RE CI PIENTS OF ITS MATT. 

Upon the outside of all mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envelope, 

■here had always appeared a notice advising the recipient 

of the nature and content of the advertisement contained 

therein.* If the recipient did not want this material, 
he merely marked the envelope "Refused", as Invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
U ms, the day, all at defendant's expense, after witch defend¬ 
ant removed the addressee's name from its mailing, iist. 

Defendant had thus avoided the necessity of an adrires 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 

1 thc eom P la ining addressee is £0 be at all honest, he must 

open and view the materials. He had also avoided the time 

consuming necessities inherent in the addressee obtaining 

the Prohibit ory Order and following through for a complaint 

to Jhe S pos?e“Keoreani d aJ- ^ 1 °' “E™ tha G ° ld «ator Amendment 
to cne postal Reorganization Act of 1370 required the lesnnd 

so.t led ^envelope tG ' D efenda tTh” ^ envel °'’ e °r on an inner 
Books_lZ 1 : Pe unit:d C ."ra a te. t S: , :.f? 1 n lOWed Chac See Pent^R. 

(K^E7ri971~ ? P r "' r h 328 F. Supp.297 
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We emphasize that defendant had always done tlis -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
* the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2%,. And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies oE 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The photographic 
Manual of Sexual Intercourse", have been ruled non-obscene 
and constitutionally protected by Judge Masterson of the 
U. S. District Court for the Eastern District of Pennsylvania, 
Un ited States v. Ste wart , unreported, Crim. No. 69-162, 

Order dated October 13, 1971. Under these circir '.ances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
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by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the fifth Amendment and to tne First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§40C? -- as we shall show below. For the price of compliance 
with 54009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their — and defendant ! s 
-- first Amenc.nent rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan, a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINGE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER.___ 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, an.l 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing ir. v:* .ration of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 
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violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
ah once of any willfulness in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some, detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here alL deal with second alleged mailings in 1969, 
in which year Pent-R made, about 10,000,000 mailings. but long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent of one person working 
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3000 days, or 24,000 naan hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. 'ihe use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mniliings 
•to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and tool; vigorous 
steps to prevent roc.uri^^sc.e of these mistakes or further mistake 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 







•V ’ > * 


I 


»• f- 


• , 


J ] 

l 


< 


296a 

AFFIDAVIT OF RICHARD S. SCHWARTZ 


orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
he fair to itself, -- number onJy approximately 500. Thus, 
oven giving the Post Office the benefit of every doubt, even 
now the Government charges Lhat only some one quarter of one 
percent (0.0257,) of the prohibitory orders issued to t’ont-K 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a thi rd Lime upon receipt of a Complaint filed in this 
Court. 

Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With ail the efforts we have made, 
it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/A of 17. violations -- or 99 3/47, compliance. 
Thus, we note the following: All mailings for defendant were 
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handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and T am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find eroiically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or uoL it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 
and outstanding against all suen corporations, there have 
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been only seme 10 administrative* complaints of violation 
between January 1, 1972 and date -- an alleged violation 
-ate of less than 0.004%*. Our computer house has estimated 
the expected rate ol computer error to be 1/2 of 1%, so that 
iL is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

t * 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot of them 

in the beginning, where we failed to put on the date of receipt). 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.004% to 0.00,*')%. 









299a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 


A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names and addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person’s name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
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They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors m various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 


1ists. 


In view of the many prohibitory orders received by 


the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists w re usually listed in random rather than in 
alphabetical order. Since the use of an optical scannei 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
st-ored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 


the use of a rented list is concerned. 
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Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. 
have been deprived of the right to mail to somewheres between 
9,000,000 and 10,000,000 persons. Even allowing for a 
207, of overlap of names on mailing lists already used with Chose 


* • 
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ot. such rented mailing lists, the operation anc! effect of the 
statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note tin t on 
occasion, the rented mailing lists would not he delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
l ists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
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of lented lists ns sot forth above, anrl t:hus effectively 
restricting the freedom of speech and press of the defendant 


herein. 


There was a second problem which became apparent.. 

In order to print out an entire protester-free list, the list 
would have had t o be print ed out anew at: least once even •/ 30 
days. This particular aspect of the matter Itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 

been made before a new protester-free list could he printed 
* 

out, it being impossible and illogical to coordinate dates of 


mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 

mailing labels was abandoned by defendant in 1970. Thus 

'•Such use has recently been resumed, but only to the limited 
extent that caroon copies are made of names and addresses only 
of'those who have bought from us, as to whom the Pandering law 
does not apply. Of. Pen t:-It Hnn !;s, T nc . v. United Stales Post a L 
.Service 328 F. Supp. 29/ (K.I).N.Y. 1971). And in anTt^Tr v 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory’ orders. 
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the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name oE Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 
only way to prevent: second mailings was to so program the 
computer that all persons with the same last name at the 
same, address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
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and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilLing 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 

better comply with the law. 

To even better comply with the law, an improvement 

was made on or about November 14, 1970. Under this now 
system, the computer sought out the first five letters of ino 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 
has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 
If their first names were different and were in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the compel er 
vjould have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Scliwartzman as well as to 
Schwartz, Schindler & bevy, all existing persons or firms 
at that address, would have been prevented. 
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Thereafter a sti^fl further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom Lhe 
iol lowing three factors also appeared in the Government list 
supplied under the Goldwater Amendment or in the names supplled 
by the Prohibitory Order: 

A. The first five lei.tors of the last'name 

coincide. 

B. The first three digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus, in addition to weeding out the names and addresses of 
Lhe persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at: 295 East 42nd or 295 East 41.st, 
eic., etc., would not receive mail, even though some of 

such persons might be customers.” The problem is also 

'• Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-407. 
of Lhe cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op CiLy could not gel 
a mailing from us -- and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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solved of preventing a mailing to say,1133 Avenue of t h • 

Americas, when the address wo were given was 1133 Sixth Avenue, 

since the numbers of the street address coni ro l. t'e have 

'thus succeeded in avoiding the type of problem set forth in 

the annexed page from "Popular Photography." 

Of course, there is sLill opportunity for error. 

A mistake may be made by the typist who types up the material 

for the optical scanner, in putting down the name and/or 

address; a mere speck of dust on a computer tape may prevent 

the elimination of one or many names. It is estimated Lh.it’ 

there will be a computer error factor of one half of one perccr 

(0.5%) which cannot be eliminated. (The Government, indeed, 

* 

has made many errors in the tapes it supplied RAS under the 

Goldwater Amendment). 

I should perhaps also add that: whan we receive a 
complaint of a violation of a prohibitory order, we once 
a 8 ain feed the name and address of the addressee into the 
computer, even though in almost all probability it is already 
on our tapes, and though the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a new 
address when the Postal Service had only ordered cessation of 
mailing to an old address). 
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That our program seems to he working is evident 
Irom the fact that in November, 1971, only four complaints 
vert' issued -- one of which seems to be explainable only by 
c- v :Ler error, two of which were caused by Post 01 1 .ice 
error, and unit of which cannot he explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte bevy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pcnt-R 
books, Inc., in order to comply with the law, have taken 
precautions which "esult in elimination of mailings even to 
p-rsons who may desire such mailings. We would estimate 
tint that would include some 30,000 persons.* Under such 
circumstances, in addition to the e’ear violation n f its 

First Amendment rights, it is further clear that there would 

- This does not take into account persons in the Armed Fiiaes 
v:ho nay be deprived of mailings,it would seem that one person 
named "Smith" or "Jones 1 ’, by obtaining a prohibitory order, 
conLd effectively preclude all persons with such a respective 
last name at such AP0 address from receiving any nail from us. 
We have no idea how many persons have the same APO address; we 
..re thus unable to come up with a figure for this problem. 




\ 


I 


o 



309a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 


not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 
Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
v’e note that, as already stated, l’ent-R did attempt l o comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mail. Moreover, when 
the Coldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only -- J subscriber to that list, which subscription cost it 

$10,000 a year.* While continuing to comply with that 

*Tn analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 27« of those on the Government list are prior buyers. Sine 
the Government list includes names of children, if we assume 7. 
children per adult name, then some* 57. on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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requirement, Pent-R tested the statute before a three dudgo 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Coldwater Amendment so that that case was rendered moot and 
ui .-.missed. One of the modifications followed Pcnt-R s 
begun long before the statute was enacted or became ‘’fleet ' e, 


of giving a warning notice of the type of contents on an imi.'.r 
sealed mailing envelope. Pent.-K hooks , et al v. U. S. Post _ a _l 
Service, 328 F.Supp. 297 (1971). To further put this matter 
in context, we note that although some 200,000 prohibitory 
orders were issued against Pent-R, only approximately 750 
complaints were ever made under the Pandering Law, according 
to the estimate of our attorney and the informal estimates 
oJ Postal Service officials -- an alleged violation rate of 
0.3757, at most. OT the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 17, 
(0.0257.) of alleged violations. 
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The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at: 
least some $'',00,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an inji. '.ction in any case such as this, which has 

t 

become completely moot by the use of such a computerised 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 


one at that. 

I understand that it is hornbook law that a statute, 
must be construed so as to avoid raising questions of 
constitutionality. We believe tht we have raised substantial 
questions as to constitutionality ifi the operation arid 


effect of the Pandering Law -- not involved in the. Ro wan case 
which must be faced if this Court is to issue ;n order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
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of those who receive such communications to receive Lhern. We 
submit that the law should be so construed in this case as to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

VJe have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 
system's working. What more does the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/47. compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

Finally, I note that, from the beginning, the Post 
Office has been in violation of its own rules and regulations 
and forms for practice. Thus, the standard form complaint of 
the Post Office Department recites as follows: 
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"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you [or your agents or assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 

However, in this case, all that was annexed to the 
complaint was copies of mailing envelopes. 

It was therefore impossible, upon receipt of the 

complaint, to determine whether the prohibitory order had 

been violated and impossible to prepare a defense thereto. 

The complaint was thus issued in violation of the rules and 

regulations, failed to state a cause of action, and violated 

the defendant's Sixth Amendment right to be advised of the 

nature and cause of the accusation against him, and deprived 

defendant of liberty and property without the due process of 

law required by the Fifth Amendment to the United States 

Constitution. 


WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
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granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 

RICHARD S. SCHWARTZ 


Sworn to before me this 
S day of November, 1973, 


OHSOM SAFDFYE 

Nottsry Public, of New York 

Nc ~4' : :/3 


Comrnii?' 


GualifiecJ in 1 : 1 , . ty "i ** 

ission Cxfn.c'^ U i 30, I? J..J 



315a 


l 


I 

I 

I 

I 


1 

i 


i 




exhibit, annexed to defendant’s cross-motiqn 

ABOUT YOUR SUBSCRIPTION =—= 


You# Subscription to Popular Photoc- 
. KAPitr is maintained on ana of the world’s 
mosf modern. efficient computer systems, 
end if you’re like 99% of our subscribers, 
you'll never have any reason *o complain 
about your subscription service. 

W# have found that when complaints 
do arise, the majority of them occur be¬ 
cause people have written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under "William Jones, Cedar Lane, 
Middletown, Arizona," and you were to 
renew it as "Bill Jones, Cedar Lane, Mid¬ 
dletown, Arizona," our computer would 
think that two separate subscriptions 
were involved, and it would start sending 


you two copies or Popular Pmotoouphy 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include: John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead to difficulties. 
For example, to the computer. 100 Second 
St. is not the same as 100 2nd St. 

So, please, when you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag¬ 
azine—or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly. 



No. 474 • Loose Leof 

"ItiKON F/NIXKORMAT 
HANDBOOK OF PHOTOGRAPHY’ 

By JoMph 0 Coop«r 4 Joseph C. Abbott 
• 3rd revised edition 


\ 




Jvar 400 page* 

Largo 7" x 10" format 
Mora than 700 photos, 
charts 4 diagrams 
Accuracy approved by 
Nikon 

Covers every aspect of 
Nikon end Nikkormat 
models, and accessories 
Supplements available 
for continuous up-dating 


$ 17.50 




No. 659. 

i le:ca a:id leicaflex way” 

_By Andrew Matheson 

• Lateil revised edition 
495 pagej 
Hundred! ol photos, 
illustrations, diagrams 
and charts 

Covers all latest models 
& accessories 
Including the Leica M4, 
and Le caflex SL 


No. 688. 

’’THE Honeywell PENTAX WAY" 

By Herbert Keppler 

Editorial Director 4 Publisher of Modern Photogrephy 

• Latest revised edition 

• More than 350 pages 

• 8. 4 W. 4 color photo 
sections 

• Covers all Pentax models, 
accessories 4 equipment 

• Including Spotmatic. H3v, 
HI a. previous models, 
and motor drive system 



$ 11.95 


No. 677. 

'THE R0LLEI WAY” 


a 

t. 


$ 10.95 


, r 

O 

>: -51’ 




By L A. Mannheim 

• Latest revised edition 

• The only source of data on 
the full range of Rollei 
cameras, accessories, ma 
terials 4 techniques 

• Covers all major subjects 
such as animals, children, 
close ups. color, copying, 
nudes, portraits, sports, 
thaatar. undorwater. etc. 

• Photos, tables 4 diagrams 


$ 12.95 


i 


no. 6:- "V..i HASicJLAD WAY” 

By H Fray tag 

• blest edition 

• 419 pages 

• Profusely Illustrated in 
B. 4 W. 4 lull color 

• Includes ell latest 
models, lenses, accessor¬ 
ies 4 older models 



MAIL COUPON TODAY! 


, Popular Bookstora of Photography, Dept PP 271 
j 915 Broadway, N Y N.v 10010 

j Solid me these Camera h.-nuals: 

I No..:_ No._._No_ 


!’ 

| Enclosed is $_ 


No.. 


$. 3.95 


- in n check or Q money 

I order. Add 35# for shipping 4 handling on orders 
J less than $10 00 N Y residents add applicable 

I sales tax 

I_ 

| Manx Iplruw printi 


OTHER PRESTIGE CAMERA MANUALS 

622. Contai Way Oy Frtytaj . J 9.95 

619. Tnt Cantatlvi Way by Frayttg. 11.95 

937. Tl « Laica Book Oy Kiaoatboch. 9.96 

938. Tho Loldfloi Book by Kiaoolboch. 9.95 

132. Minot Manual by Coaabor. 7.95 

676. Retina Rata Way by Mannheim. 11.95 

6(3. Retina Wu by Cray. 11.95 

667. Ena 6aab W Wane. 


I City 


State 


lie 


5.95 - 


I Orale-r* fur #l» o» »r m.»rv Mtii|»i>« a tl |Mi*jpxiiJ lu 
| t n a. a CbiuiIb. Aiui lev* r«ir vivrwB' ilt-llwry 
J (vxrcni A!H)/ri*Oi. 'i’leernr manual* «r» aUu avail* 
I iblr front ywur fBiurilv i>l»oio tWaUr air iNwkniorv. 

I 


NEWSFRONT continued froeqpage 14 

in convenuon here that Kodak b tri J mar¬ 
keting three-solution process For color 
prints. It may replace present fiVc-solution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent," 
has bleach-fix that is "completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery.” Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of BODj. He said 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po¬ 
tential pollutant. 

New York —Our man Rothschild to 
speak at communication parley: Among 
panelists at 15th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photography's senior editor, Nor¬ 
man Rothschild. Other participants at 
meeting, slated for April 28-30 at U. of Mi¬ 
ami, Coral Cables, Fla., include Gilbert M. 
Grosvcnor, editor and vice president of 
National Geographic; Erich Hartman of 
Magnum; Richard Grossman, president of 
Grossman Publishers; Tony Vaccaro of 
Look-, Inge Morath, free-lance photogra¬ 
pher and wife of playwright Arthur Miller; 
Burton McNeelcy, undersea photographer, 
John Schearer, free-lance photographer. 
Larry ^chiller, film maker. Paul Hue, pho¬ 
tographer from Holland; Martin Duf.y. 
manager of design and media for A.T.&T 
Co.; Marcello Ablaza, official photogrr 
pher to the president of the Phillippim 
Dr. Wesley Clark, dean of the Sciiool 
Journalism, Syracuse University, and Joh. 
Olson, staff photographer of Life. Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York —With deep regret, we note 
the following deaths: 

Charles Rado, founder and president of 
Rapho Guillumeite photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG. He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A. Aubrey Bodine, photo director of The 
Baltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
pers for nearly 50 years Many of his beat 
pictures appeared in My Maryland. 

Kyoichi Sawada, U P I photographer, 
killed in Pnompenh. Cambodia, while cov¬ 
ering t|ie war. He won Pulitzer Prize in 
1966 for .cture of Vietnamese mother 
fleeing enemy attack. O 

popular PMOTOCUUpjrr 
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MEMORANDUM AND ORDER BY DOOLING, J. 

UNITED .TAT 7 HI SI EICT CC..77 
EASTER.'] DISTRICT OS NEW YORK 

-X 

: 69 C 1363 

(GLADDEN) 

MEMORANDUM 
: and 

ORDER 
X 

Appearances: 

LLOYD H. B7iKER, Esq. (DAVID G. TRAGER, Esq., United 
States Attorney, of Counsel) for Plaintiff 

HERBERT MC'.TE LEVY, Esq., for defendant 

DOOUNG, D. J. 

Tn this action to obtain an order commanding c: - 
plianco with a Post Office Prohibitory Order issued um. r 
39 U.S.C. § 3008 (formerly § 4009), the plaintiff has 
for summary judgment on the administrative record, and 
defendant has cross-moved on affidavits. The principal 
objections of defendant are those raised and disposed c* 
in 69 C 1362, 09 C 1290, 72 C 606, and 72 C 609 , rr.J 

what has been said in those dockets need not be repeat ', 
here. « 

The only point made in this case by defendant 
apart from those passed on in the above dockets is that 
defendant's allegedly timely mailed Request for Hearing 


UNITED 71'. tr AMERICA, 
-against- 

P l .NT- R - ROCKS, INC., 

Defendant. 
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was ignored. It was inaile*. to the Postmaster at 

Kansas City, Missouri, * rrom Now 

York City, fourteen d *y s after the receipt 

of the complaint. In this case, however, remand to 
consider the timeliness of the mailing is not apprcp*".i 
The form of objections allegedly sent to the Postmaster 
raised no points not resolved against the defendant in 
the dockets referred to above. 

» 

Accordingly, it is 

ORDERED that plaintiff's motion fcr summary ju.' 
is granted and defendant’s cross-motion is denied. A 
of judgment has been approved for entry by the Clerk. 









JUDGMENT. 



Defendant. 


-X 


69 C 1' '6 
(GIADDEN '• 
JUDGMENT 


X 


Tr,.i • :ic h ion c\imc on for hearing on the cross-rr.oti 
the ;' irLi. for oumiuary judgment before the Honorable Jc 
booj.ing, '.'i trief. Judge, and the motion of plair.tif 

hei'n .to b 'e-i gj • • ■(] and that of defendant having been d _■! 
in ^ ho c 1 i ioi duly rriidf-rcii, it is 


G.i -dl'UD 

its >gen ...i i 
LC '.A cwii 


• AVJ i.-',KD 1 at defendant PENT-R-BRCOI'S 


■^cr.r ( J) refrain from any further rr.aili 
• UIGIilAiJI), JOPLIN, MISSOURI 64801, 


C’f intended lor ^nc indicated address by any variation oi 
dro ~ee d<-jgnatic n, such as, but not limited to, occupai 
hou.'n -hold or . idont ; immediately do loco the abot 

party frc»n 'll mailing lints owned or controlled by it, L 
agents or its assigns; and (3) immediately abstain from a 
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sale, rental, exchange or other transaction involving ir.ailir 
lists bearing the noire of the party named above. 

Brooklyn, New York 
July 29, 1974. 






UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OF NEW YORK. 


UNITED STATES OF AMERICA, 

Plaintiff , 
v . 

PENT-R-BOOKS, INC., 

Defendant . 


CIVIL ACTION NO. 72C 580. 
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72C 580 


DOCKET EN TRIE S 

U.9.X. ▼. PENT-H BOOKS, INC. 


ril_INCSr- PHOCttT IHGl 


AMI >UKT 

h- »-o»mr • n 

I "OIUMINT 
MCTI 


5/5/72 Iconplaint filed. Summons issued. _ I 

\-21 ^Tb Pltff’s notice of motipn ret 10-15-73 and «eno in support of 
notion for sunary judgment filed. 

11-29 -73 Notice of^cross motion and memorandum in support of deft's 
cross motion for summary judgment filed. 

7 ~2h-jb By DOOLIN^* Memorandum and order dtd r J-2k-7k granting pltff’; 

motion for summ ary judgme r and denying deft’s motion for sum- 
_ mary .judgment filed. ____ 

l 

7-2U-7U JUDGMENT dtd 7-24-7** granting p ermanent_injunction against 
__ deft filed, (p/c mailed to attys)ry>.K __ 

9-19-74 N otice of appeal filed. Dup licate mailed to C of A &jpltff. jn 


1JS$ 


* 
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UNa**K. 3T*T> ~ I'T 'T* L T O' 1 ' " 

’ CTf NT OTCV T f 'T rV. ':* '■! ,r - r 


■.run st,' ri:' or j*t' tca, 

Plai ntiff, 
- awainet - 
PKNV-r nOf'KL, JiC., 

Nefondant. 


Plaintiff, T r.r-i:L s*' ’t :» or a «>r it », by its at¬ 
torney, WBEiT *’«■>-n»r # Pntt<»d rtnfcea Attorney for the 

’.satom District of New York, c" ]-linin '7 of the defendant, 
allenes t 

1. Thin Court ha** *urisdiction of th<n action 

ursuant to Pu}>lic L-r r 9.3 — :> r *fl r c. 301 and Title 2 °, .G.C., 

.hoc. 134S. 

2. The defendant l" 1 New York corporation havlnq 
an office for the conduct of buxines* it 23 3 Kims Hl-jnway, 
arooklyn, .Je> York. 

3. On or about April 16, 1^6 , defendant nailed 
or caused to bo mailed throurrh the U. 3. mail to G. flartor, 
Davenport, Iowa (hereinafter referred to an "addroBaee") 
material offering for sale certain advertisement of Photoqraphic 
”anual o p Sexual Intercourse. 


f 


t.ivi 1 Action 
NO. 
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4. The said iteo va- " illad fror- brooklvn, -low 
fork , within t \n 'astern -5 st.ri *t a? .'ic. Yoi-, . 

5. Tho a iOve-G'> cri >d '-ailirnT mns If to.l of 

p.toto-fraphic advert i'-pner*■'> toe nddre <Miti believes 

to be erotica 11/ amusinc or n, xuallv j rovontivc. 

r,. Tht* addressee re touted the Tr.--tr-a-t er 
'•oneral to i 3 Mue an order directin'; defendant, its acrontn 

. , ! 

or usigns , to refrain fro" fu> 4 'er nailine r m such material 

i 

t” 'li'i. 

7. boon receipt o f >i •• re<iu 4 st .t\! ourr.nnnt 
\ .> • u' lie 'Ci 3 <5ac. VI, < \ ‘oril 16, lOf), to 

local I'ontTi.i ‘ by order of t’ i Postw.stor •hencral, is¬ 

sued Prohi 1 itor/ 'r>r No. 2-171, filch ordered and dlrooted 
i.’fer.'iant, its a'Uint'< ant 1 a»ei to , to delete 'is nano fror 
any sales or trap, a acti onr involv'd*? lists be.irinc hi' name, 

• ffert've 3'* ..lay'- i> r tov noo*. » - p the .srd-n-. 

7. r o ■> •• of tha or ' :* </as mailed to defendant 
i' reelstered mil on or a >out Luo (iat< it neara. 

). Thereafter, the e., tna-tur 'Vneral had reason 
ft bt*l ieve t at defendant or siioonf’ acting on its behalf 

| 

violated the order. 

1'). rm or a - out dune 2 r , 1067, in violation of 
Pro!.ij'itnrv *rder No. 2471, dof •>’■*'out, or -es.'one act Inc 
or. Jts bobil # , mile! or cause-! ' r ‘C ni U* i through the 
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ai ted I'tate'* nv* 1 to th * aiKIn*-. o, •natorta 1 ^ucii as ot 
•' v-ierl ■>» d in var’-ri b 3 c*. the o'- • •! ii : r. 

1], ‘n Tuly 23, 1." <, lo«.*.*,l r<v- 

• order of t » *’o- toaster ’c.ionl, ii»ui c 1 a camlnint 
a. vising that ovi Jencf' h it' ’c'f. received that lofondant, 
oi '.<rflon'’ nct'ivr on its bo’alf, nad violated Prohibitory 
■rder io. 2471, and advi-iinq lv r > u ’a-it t.i?t «:iy r*s- 
' ^n*«« 'nr hearins had to be filed 'i thin 15 davs. 

13. * cp '■/ of the con *1.lint was nailed to d»— 

* Midant bv reel stored mail on or a’>ou th * date It bears. 

13. v? fondant did no* r nr lost a hearing or other— 
"iso r-’.-'Kind to t e oo.rolri at. 

14. On August 18, lhA'' 1 , a determination was 

made that defendant or someone anting on Its behalf had 

1 

violated Prohibitory’ )rder No. ?4 7l. 

15. .A copv of the determination was mailed to 
defendant by registered mail on or about the date it bears. 

If. The Postmaster '•en , ‘.ral thereafter requested 
the Attorney General, pursuant to tho provisions of Public 
Law 9')-20f, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to comply with the order. 

WHEIU.FO&E, plaintiff, UNITED STATES OF AMERICA, 

prays i 
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a. That the court enter judgment herein requir¬ 
ing defendant, its agents and ansi gnu, to comply with Pro¬ 
hibitory Order No. 2471, and more sneci f ical lv, that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to cease and dosiut 
from making any further mailing'" to the designated addres¬ 
see from all mailing lists owned or controlled by defendant, 
its agents or assigns, and to refrain from selling, renting, 
exchanging, or engaging in anv other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court grant to plaintiff such other 
and further relief as may be just and proner. 

ponsRT a. morel 

United States Attorney 
".astern district of New York 
Attorney for Plaintiff 
??5 Cadaian Plaza East 
nrooklyn. New York 11201 

rty 

Lloyd H. Baker 
.’'ssietant U. S. Attorney 


I 








GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-------- - -- -----x 

UNITED STATES OF AMERICA, 

Plaintiff, NOTICE OF MOTION 

- against - 72 C r >80 

PENT-R-BOOKS, INC., 

Defendant. 


_______________ _ x 

PLEASE TAKr NOTICE thaf upon the annexed certified 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hear inn of notions to be held 


at the United States Ccurthous*., 225 Cadman Plaza East, 


Brooklyn, New York, 
*• ! , 1973, 


Courtroom 8, on tho/J day of 
at o'clock in the-S-keenoon of 


that day, or as soon thereafter as counsel nay he heard, 

( 

for an ordsr pursuant to Rule 56 granting nummary judgment 





GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


to the plaintiff, and for such other and further relief 

as to the Court nay seem just and proper in the premises. 

Dated: Brooklyn, New York 

September .X » 1973 


ROBERT A. MORSE 
United States Attorney 
Attorney for the United States 
of AMERICA 


By: 


Lloyd H. Baker 
Assistant U. S. Attorney 


TO: 

HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 
UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 


19 


C E R T I FI C A T I 0 N 


I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 
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UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 


CERTIFICATION 

I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: • , 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 
Sen IRAQ 
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UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 
Washington, D.C. 20260 

_ ii _iUi_-- 19 

CERTIFICATION 


I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: . • 

y \ 


i tfl' i t : : 4 1 



IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Porin 2159 
Sap. 1969 
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POST OFFICE DEPARTMENT 

ORDER 


In the Motler of Violation of 
Prohibitory Order No. 34 71 
Issued Against 

ok*- 


Urn 41 - 

B ro o k l yn Hw T*rk 1HP — 

and agents or assigns, pursuant 
to authority of Title 39, U. S. Code, 
§4009. 


> P. O. Docket No. flT-nt-y? 


/ 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney Genera 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 

above-captioned Prohibitory Order. J'Ji-.i; , ,. 



— "mi —itPWdi 


(postmark! 



POO Form 

Muy 1968 


2154 



3811 Apr. 1967 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


INSTRUCTIONS TO DELIVERING EMPLOYEE 

□ Show to whom, data, and i—i OolWer ONLY 

addrats whor* delivered 1_| to addressee 

(Additional charges required for these services) _ 


RECEIPT 

Received the numbered article described below. 


REGISTERED NO. , 




CERTIFIED NOG 


insured na 






IGNATURE OF ADDRESSEE’S AGENT, IF ANT 




SHOW WHERE DELIVERED (<,•/,</ rtq.mtd) 

* 


7iT3 - o7 




post office oepartmcmv 

official eusiNES* 


Jhhdtct SJ 


PENALTY FOR KffVATE USf TO AVOID 
PAYMENT OF POSTAGE. |» 


POSTMARK OF 
DELIVERING OP PICK 


INSTRUCTIONS: Show name and address below and 
complete instructions oo ocher side, where applicable. 
Moisten aurnmid ends, attach and hold firmly to hack 
of article. Print on front of article RETURN 
RECEIPT REQUESTED. 



RETURN 

TO 



STREET AND NO. OR F.O. MX 


POST OFFICE, STATE, AND Elf COO* ^ MQ|NES ,q WA 
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POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No____ 

Issued Ayainst 

Nat 11 Books, l*a. 

Box 31 

Brooklyn, ft.Y* 11213 

and agents or assigns. 


P. O. Docket No. 


On behalf of: 

Complaining Addressee 


On the. 


.day of. 


19 if. 


you received Prohibitory Order 


No 1A71 _, copy of which is attached hereto, issued against you and your agents or assigns 

under authority of Title 39, U S. Code, §4009, upon request of the above named addressee. 

Evidence has been produced that the above captioned Prohibitory Order has been violated by you 
(or your agents or assigns] as follows: 

1 By further mailings to the addressees listed in the order. See Exhibit attached hereto 

2 You failed to immediately delete from mailing lists owned or controlled by you or your agents 
or assigns the names of the oddressees listed in the order See Exhibit attached hereto 

g q ggM toMtoiiM M MuL i A ' tif ** ^ irntJ/ tx 


[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto must be filed. 


within fifteen (15) days after receipt ol 
's Rules of Practice relative to answering 

this Complaint and requesting a hearing in the matter. 



this Complaint. Attached hereto is copy of the Deportme 


[POSTMARK] 

'"L 

Dated:-- 1 - 

4 J 

■■ o 



Postmaster 




M I «• 


POO F arm 2153 

May 1968 
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P O BOX 91 
BROOKLYN, N. Y 11223 


rasrr-R 

Jotje £S y 


( 3 |. \\w£jl^ 



FIRST CLASS MAIL 






G HARTER 

1511 E HIGH ST 

OAVENPORT 


IA 


• • 

52803 


PERSONAL 


NOTICE TO AkJO \TSSEE 

TTils envelope contains an UNSOLICITED ILLUSTRATED BROCHURE 
ottering for tali to Ad nits Only, a new roirt , ' , ft manuaL If you do not 
wish this mal ji if yon are not ora 'he '%* of U /•ears, DO NOT OPEN 
THIS ENVELOPEt Simply r.uV tils tv *to?e "REFUSET , six yow 
initials and return it to your cvaiLiun. Upon the retu-n <t ft env: lope, we 
will enueavor to KtL rro f\ r j name Crcir, uur mailing m. 'Dunk T oo. 
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R ^AP^» ,AT . R THERS ®. 


BOUT THIS BOO 


s. POST OFFICE ORDERS 



“Tins is the best done book of its kind I have evoi seen I vs .in 
concerned about the frank way in wlucft the photographs 
depicted the various positions of si x. but the publishers assuicd 
me that this book would be offered only to adults." Dr T.M I 

IIii.n is the first niamjgc manual I’ve seen that didn’t t>« .•! 
wound the bush.** Mrs WR New Yml City 

I his bt»ok gavi‘ us a whole new outlook on sexual possibihi k*. 
w« never knew existed “ Mr. A Mr* J h !/>s Angeles, Calif 

I wish this book had been published Iyears jgo when we w< n 
l**»t married." Mi. A Mrs. A S . N» w Yoik City. 

“I only wish I had seen this book early in iny married hie My 
marriage finally failed lor just those reasons which arc ami. d 
in chapter Seven of tins b«»ok. If only f had known what this 
book now makes so clear.'* Divorcee who was asked to comment 


‘We expect to be mailed in a lew months. We feel that this book 
will help gel us olf to a good start in sexual matters. Thanks vciy 
much.” L.b A C.K Chicago, III. 



883 TABI EOI CONTI NTS 883 

Willt I he fmal chapter lust complete a lew shod weeks ogo fill- 
PHOTOGRAPHIC MANUAL Ol SEXUAL INTERCOUKSI ,s 

Hie latest, most up-lo-daic sc* manual on the market It is the es 
ol today which u presented to you. this is no compilation ol 
ancient wisdom. People change, even the techniques ol vs 
.hinge This is today s guide to sexn.il intercourse written loi 
loJjy s people! We ask you to review Ihe inble of eonletlls' 


I’relacc 

. h iptcr I . History of Sex 

Chapter II. . Dimensions of Sex 

Chaplet III . .Philosophy of Sex 

I Iniplet IV.. ‘ .You and Ses 

( tupler V. Mule and Female Sex Organs 

< tupler VI ..Arf of Love Making 

(liaplci VII. Position! for Sexual Inlereuurv 

t liaplet VIII. .. I emale Oral Anal Sexuality 

Chapter IX . Male Oral Anal Sexuality 

I tupler X. Ecnialr Trchnx|iir for Satisfying the Mak- 

Chapter XI . Mat- leehmque fur Satisfying the Frtnak 

Chapter XII. Sexual Intercourse During 

Mrnstration and Pregnancy 

Chapter XIII..Satisfying Substitutes 

Chapter XIV.Sexual Intercosine for Ihe Old, 

III and Handicapped 

Chapter XV .Compiling Your Own Handbook 


We vcntuic to suggest that no three books taken as one, of lei t In¬ 
complete coverage of this single volume. The above table ol 
contents but suggests the scop, of what is offered. Each chapter 
is a model ol clarity, ol down-to-earth language winch lakes you 
mslanlly lo ihe heart ol the mat let Tins book was not wiiticn 
for the professional, although we fully expect that many 
professionals will insist upon having a copy of this book m a 
piominent position on their bookshelves. 

Those win- are considering marriage will want a copy of ilira 
hook Those who art married and are just bcginnuig to find a 
certain tedium in their connubial bed will want to seek here for 
vital answers to their problem. Those who are ill, old. 01 
handicapped will realize Hut their sex life need not he Ihe 
gnawing, frustrating problem it now seems to be. 

Perhaps you have feelings which you think are unnatural, even 
abnormal Yet your aex nature cr*s out fot fulfillment. Which 
way shall you turn? What can you do' 1 You can read this b.*>k 
and find the answer 


IRY It ItONT HUY IT With mn money b .k oiler' 


W. as Ihe publisher, have put a gicat deal ol time money .I 

elfort into this book We have strong feeling, about this book Mr 
feel this hook has long been needed in our society ol sexual 
contusion and malad|uslinent We Irrl Hus hook will he ol 
immense y line lo thousands of men and woiiirn I .m outlin e yon 
ol our sin oly and ol the taith we have m fins marvelous ho. . 
we make Ins simple sliaightforward guarantee lo you Order a 
copy of 1111 I'llf tlOGK Al'lllf WWI M til sIXIM 
INILRflil ItSI Read it. Have yom wile read it II alui 
leading tin. book you do not Icel poweilul in yom ness 
knowledge ol sex il you and yom paitnri air no. eo| . mg lies- 
heights ol sesu-d es.d incni and plrasiur. simply oin.ii Hie 
hook I veil penny ol yout pm. base pine will he immeitialelv 
refunded Wlial could In- fauet Ilian that’ You has. nothing I 
lose hul tin- lew moments it lakes to til! out ml n! Ih 
enclosed out i lorm It ex is an linpoitaill pail ol coin hie, you 
owe it to vouisclf and to youi sex partner to lake advantage ■ ! 
this piuneeiing book of vxual knowledge And only once w.lt 
you nave the opportunity lo take advantage ol Ibis money saving 

pre publn ai. speeial offer Please act today. A postage pant 

toply envclo|>c is cueloved loi youi convenience' Ami plea-,- 
remember, you are liytug. not huymg because d you ,m 
dissatisfied lor any reason, youi money is returned wdlinul 
question oi delay! Plcav order today' linlli you and your Wih 
will he glad Dial you did' 


E 


viUCT. 1 V !R l|J 


PRICPUBLICATIONWFER 


When It IS published. THE PHOTOGRAPHIC MANUAL Ol 
SEXUAL INTERCOURSE will sell for A I.’"*, and at that pine 
it will be a lanlastic h.iigam but now. in a s|»e. isl pie public ation 
oiler, you can purchase this fiisl-of-a-kind hook lor only W'Pt 
and save Si lm a limited lime only This special pre-publication 
oiler will not he repealed again You have one chance and une 
chance onlv III lake advantage of this tremendous oiler 



YOU MUST BE OVER TIIE AGE OE 21 YEARS TO 
ORDER No hooks will he shipped to iiiim.iiin-d Illinois 


USE ENCLOSED ORDER FORM ANDfOSI AGE PAID I NVEEOI'I 


PENT R BOOKS. INC I' O Box 15S5 
Grand Central Station New York N Y. 10017 
Gonll* men 

Enclosed plants find S .. , . 

I I Cosh I I Hired. { | Money Order 

Phrase ruth me In ploin we tod wrapper_copuit ol "Thu 

Photographic Manual Of Sexual Intercourse" at the special 
pre pubhest Kin price of $0 98. 

I understand that I may return the book within 10 days after I 
receive it for an immediata refund of the purchase pneo 
I hereb" represent that I am over the age ot 21 years end I hava 
signed to that effect below 



signature 

Print Natty. ..Age 

Address. . 


City . . 


State.Zip 
























WHAT Thil 
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This book has one main purpose, lo teach you how t. 
derive the utmost pleasure, excitement, sensation 
ecstasy and satisfaction from sexual intercourse It i 
definitely NOT written for persons seeking cheap tin ill 
or those seeking to 'ogle" at pictures of persons engagci 
in sexual intercourse! 


I) Y.III will develop a healthy hie long attitude hiw.nd tin 
healthy altilnile will improve yom ye IK ml In iliti I >. >tli m. m 
anil physical 1 

’) You will leaiii how to become a siiccesstul “lovcr-lin-.b.iinl 
which will help you to achieve greater success ami liuppim 
hi cvciy aspen of your business and pcisoiiai lilc' 

31 You will learn how to experience maximum sexual sali.cn 
turn limn the ses act. 

41 You will learn how to correct any ptohlem ol Hsn.i 
incompatibility in your marriage' You will learn what ian- 
ccriain sexual problems and complication! anil how to .wont 
and deal with them. 

M You will learn the seciel of enjoying sex-love happiness m ih 
years ahead. How to keep the lire huining and how to krc| 
yoiu sex life from becoming dull and ..ns' 

You will learn neincrous ways lo prolong llic ad ol mlcicmus. 

You will le.un how lo help your wile lo achieve a fuller oigi.m 

Mow l.i noose her lo new found passion and she will k mi n 



aious soil lo a new vitalised sexual relaiKinslup You uml > in 
wife w.11 holh leant through words and pliolng. iple. wliul to . 1 . 
and wiiai NOT lo do lo hcsomc a nnne accomplished lover mil 
sex p.n I in I 


loo many married couple., aie m the doldrums ol mini 
oll-.ig.iin "quickie" intcmhclhshed intercourse with no sanations 
and no expcnmcniations' This hook will lake you mil ol the 
sexual rut and into the sunshine ol liesh new vniiililul rsnimg 
scxujI activity! 



t-V 


%. jMApINtyOJRfLLF^ CONSIST' NrLYf"^ 
SAT1SFYIMG YOUR SEX^PARINtA PAR BEYOf! 
f^HER-OR-V’OUR;WILDEST EXPECTATIONS 


Why not enjoy all the wholesome, healthy thoroughly satisfying 
sexual delights that arc available loyuu and yom sesua! p.iiinei' 
It's all so easy and so natural provided you forget the piejudiees 
and falllcies of the bygone etas and recognize the fact that pisi as 
then is more to life than eat mg and sleeping, so there is more co 
sex ihan mere “quickie" intercourse! And this is precisely ilie 
point this book brings home lo you with absolute slants detail 
and the frankest most up-to-dale and modern information that 
has ever been available to the adult general public! 


tTHIS IS NOJ A LONG -WIND 
V. BO.OKsOF DULl! THEORY! 


The “Photographic Manual of Sc nal Intercourse" is a ck ar live, 
dynamic, deiaded “HOW TO DO IT" manual of step by step 
practical instruction It teaches you. in plain language, dun I and 
to the point precisely whjt to do and how and when to do it to 
incieaxe not only youi own plcasuic and satisfaction, hut the 
pleasure and satisfaction of the one you love! 



And Now you tail alio Icjrn with llie aid ..I text ami 
photographs, how lo obtain complete sexual sah I iclk.n i . .. 

WHEN INI ERCOURSE II NOT POSMIlLI ! 

I Ills is I lie lust lime that a bin.k has hern offered lo the gvuoi.it 
adult public lh.ll offers complete detailed chapters on "FLMAI I 
ORAL ANAL SEXUALITY" "MALE ORAL ANAL SI \l' 
ALIIY" “SAMSFYINC, SUBSTIIOTES I OR SFXU VI 
INTEKl OlIRSfc "SEXUAL INIERCOURSI I OK lilt 

OLD. ILL AND HANDICAPPED"' 

Yes. this is a complete guide to a happier sex-love hie lot mamed 
couples! I Ins is the HOVV-TO-IX3-IT hook ui the marriage and 
sexual ails' It makes every other text on llie subject obsolete' 


SEXUAL KNOWLEDGE „ 
IS SEXUALiPOWER! ijf* 


3 


Thi; n t detailed photograph* in tins hook *h >* with utniosi 
clarity h«o\ to .nl|U>i posture* lor Ihc f>cst possible matching t»* 
pig.His h-*w isi m.ikc ihc icxiijI side of marriage more vibrant bv 
mtiiului um a variety of cares*cs and positions into tin sexual av« 
Men .ui*l women with sexual knowledge arc men .mil women with 
power co linng satisfaction and fulfillment to their love partner, 
as well as to themselves. “The Photographic Manual Of Sexual 
Intercom ac” will give you the knowledge and power to master .ih 
the wunders and aspect* ol x-k. And remember. it is all available 
(o you NOW* All you have to do is uv Ihc eitctosrd order card' 
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p‘ 




HOW'AVAILABLE, FOR THE, FIRST TIME AN/WHEREb 


»•"> it 'tiN 


THE PHOTOGRAPHIC manual 

( " SEXUAL INTERCOURSE 

•* ( uf AMERICA'S FIRST COMPLETE SEX COURSE IN ONE VOLUME! 

* NOW FOR THE FIRST TIME. THE MYSTERY OF SEX !S UNLOCKED THROUGH 

li iiJW72)| THE AID OF OVER 150 ACTUAL PHOTOGRAPHS OF A LIVE MAN AND A LIVE 
llfrv:^ WOMAN TOGETHER ENGAGED IN Sf XUAL INTERCOURSE POSITIONSI 

DOES AMERICA NEED A 


lHtettb,^a..P.HQTOGRAPHICALLY.:ILLi)STRATED SEX 



\ VfVTR 

fYoarr 



V 



PEft*TR BOOKS INC. P.O.BOX 1565, GRAND CENTRAL STATION, NEW YORK. N.Y 1001/ 

Dear Sir/’ '.Lv** 

No one is bom with knowledge of how to engage in Sexual Intercourse! How tlien ii one to learn? 

The schools, up until Bt least very recently, have completely and purposely ignored §ex education Ask a school principal or 
school board official and he wdi say. “We leave that instruction to parents .’’ Ask a parent il he or she is teaching sex education to 
tlicu children and you may hear . . “Don’t worry, she his nine” . or .. “He’ll learn’ or “Ask his father, that I his job* And If 
the parents fed, where is sexual instruction and knowledge 1«» he obtained/ Would you say the school "ardor lull, the stoop, the 
candy store or hack alley'’ Much of our youth lias been forced in pick up bits lure and piece. there? They arc loiccd to over heal a 
story of someone** sexual experience. Sneak a look at j lew pornographic pictures. Listen to a tew lines dropped in a motion 
picture. Listen to T.V. comedians subtle Jokes. And above all shall we allow out south to hear every old-wives-tale, every untruth 
every misconception, every fallacy. And then, lhali we pal ouisclves on the baik . . fot we have protected morality' We have 
protected oui society from information on sexual intercourse? Naturally, on the day our son or daughter is married, by Mime 
nuracu! nil happening, they will leave the wedding oerernouv with a complete, accurate broad knowledge of sex No one stands to 
take credit for this knowledge No one seems to know how inn newly married couple has obtained sexual knowledge (In l.ut. no 
one kn >wt IF our newly married couple has obtained sexual knowledge ) Lei us all hope that our mythical couple has a deck ol 
playing cards with them just in case? 

And how about married couples? Perhaps they are not completely satisfied with their sex life Perhaps sexual unhappiness is 
disturbing them and could in time break up their marriage Where should they turn'* Sexual unhappiness is something private, 
something personal, something one person does not quickly reveal to another. In far too many cases, a person remains silent, 
remains unhappy, and often many innocent bystanders are hurt as a result. 

DOFS AMERICA NEED A PHOTOGRAPHIC ALIY II I 11ST RATED SEX MANUAL? The divorce rale is fantastic’ Premarital 
pregnancy n at it*s highest level Our mental Institutions arc doing a thriving busmen. Adultery teems to be the number one topic 
in our books and magazines and our nv»vie theatres arc showing lesbian and homosexual featuios to packed houses DOES 
\MI.Klf A NEED A PHOTOGRAPHICALl Y ILl DS1RAII DM \ MANUAL wc ask again'’ We think yes, most definitely yen and 



wr have published one for the adult general public! 

ARE THE PIIOIOGKAPIIS OF A MAN AND WOMAN I N4.AGI l> IN SI XUAL INTERC OURSE REALI.Y NECESSARY ' 

W« |«y yes . . . because it lias always been and it wJJ always l*o tiue that a pictuie II worth a thousand words' 

Ask any educator and he will tell you that photographs, ilranH^s and illmi rations are lndespeniible aids to learning In Juif 
about any and all subjects. In fact, many unies the text volves aiouml the pi* tines Words or text alone arc often unclear to the 
rcjder. He or she has to mentally visuali/c what the words .no describing which unfortunately many of us cannot do well or 
accurately Our purpose in preparing this book is not to confuse. not to make points of hilonnation ha/y or unclear. Our purpose Is 
to get Information, ideas and opinions across to the reader, so that the readet may evaluate them and como to his oi her own 
conclusions. We feel that to publish our book “THI PIloIOGRAPHIl MANUAL Ol SEXUAL INTERCOJRSE wiihout 
photographs would he a divservice to our readers and would confuse rather then enlighten them. 

THE PHOTOGRAPHIC MANUAL OF SEXUAL INI l K< OUKSE" is available to you if you aro an adult ovar the age of 21 
years It was not written for beginners or minora, though mucn of the information it contains would be found uieftil by an adult 
who has the responsibility of teaching the young or inexperienced. Thi* book was designed to teach men and women, even with 
years of sexual experience,what they may have been doing wrong and what they could and should do to give then mate new sexual 
pleasures, complete sexual satisfaction and to inspire their mate to new love, devotion and happiness. 

The following brochure will give you additional details on the contents of the book. We have alto enclosed an order form for 
your convenienoe. 

We suggest that you order a copy of THE PHOTOGRAPHIC MANUAL OF SEXUAL IJYTERCOURSE’. read it. show it to 
your doctor and If you decide that it does not deserve a permanent place on your bookshelf, simply raturn it for an immediate 
refund of your money. It’s as simple at that. Our experience has shown us that if we offer a product of value und merit, we won't 
get many returns. You have absolutely nothing to lose and a great deal of knowledge and happiness to gain.. 


This book cannot now he obtained hi anv book nIoii* oi Iioiii any oilier mail 
older firm It in ptcNCiitlv only available Iioiii the publisher. 1% iii R llook% In* 


Wilh my linear* personal good wishes. 
T . . PnniM A hrin _ _ 
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No doll*, no drawings, no illustrations, no pencil 
sketches, no partially obscured overprinted photo 
graphs, no tracings where one sheet must be placed 
upon another, no men and women wearing *in tights, 
no tricks where men and women appear in the photo 
graphs separately! Now, for educational purposes only 
over 100 coital positions are clearly photographed for 
instruction purposes in over IbO large clear photographs 
of a real living nude man and a real living nude woman, 
a marriedvCOUple?togethei engaged in sexual intercourse 


positions i^ijl). accompanying descriptive text in thu 
most sophisticated, modern and up-to-date sex manual 
ever published! 



lhis hraml new jusl published maul compendium «if sc* you will 
linil llie non informative, cilucainm.il, instructive, eye-opening 
and mind clcuing sexual manual tli.il you have evei teen 01 icad, 
BAR NONE! It offers the fiankesl, clearest, inos* detailed and 
explicit irfotmatiou through word*, and actual photographs on 
"HOW TO ENGACE IN SEXUAL INTERCOURSE" tlui lias 
ever been written' Over 100 coital positions arc frankly described 
in plain language and photographed in ovei ISO FULL COLOR 
AND BLACK AND WHITE DETAILED PHOTOS! 


'/ofcTHERE HAS NEVER BEEN 
L BOOK'LIKE.THIS BEFORE!, 


Many will call 'THE PHOTOGRAPHIC MANUAL Of SFXUAI 
IN I I.RCOURSE" America’s I irsl Sex Couise Because lot yon 
and yuqr wife, that is exactly wliai it cun be. A step I’y step 
speulic courae in woidx and clear concise photographsol how to 
engage in the many fnimsut physical love and scxujI intercom sc' 
It can turn dull contused routine "quickie" sex Into exciting 
sexual epitndet which continue to impmve each lime and provide 
far greater degrees ol pleasuic and satisfaction (hen you or yoiu 
wife < var thought possible' 

Mere at last, are the techniques which transform the stateness 
apathy and horcdoin of the mamal act into a senes ol 
invigorating refreshing. lulhHiiig experiences . . . eaeli inon 
'hulling than the Iasi' 

the Photographic Manual Ol Sexual Imercouise will teacli you 
step by step, in mmuto detail, every touch, eveiy movement, 
every kiss, every sensitive area of ihe body, eveiv teclim.pie 
availahle to you for giving your male and yourself new heights ol 
sexual enjoyment and contentment. More, m tact, than you esei 
thought possible! 

NOW! learn from down to earth solid straight no-puiuhes pulled 
plain language facta and over ISO clear educational I ull l olm and 
Black and White photographs all that you will ever need to know 
about the many varied aspects of sexual intercourse! 
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Now foi I lie t'ii si time in any lunik you an see min yum • 
eyes, in luge lull eolor and hint and white aylu.il |-hologi.i|<li. 
llie brsi positions to use foi asvide variety of spcsi.il purposes mil 
sensual ellccts' 


• Discover the positions that narrows the vaginal open 
mg, giving tha man more stimulation! 

• Learn the position that automatically Imiji the 
woman's thighs to add to pomle stimulation' 

• Discover the positions which most directly excite the 
clitoris! 

• Find out what position holds thu male organ ultur 
climax preventing rapid contraction of the organ! 

• Learn the position that allows the penis to imnetrate to 
the nack of tha uterus while at thu same time providing 
even more sensation from the caressing touch ot thu 
scrotum moving upon the woman! 

• Learn the position tnat holds a partial erection most 
firmly! 

This is only a partial list of what tha photographs and 
text will teach you in this amazing new book 1 












"THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE*' 

•FIRST EDITION SPECIAL OFFER - $9.98 (Limited Time Only) 

Please check appropriate box! 

§ Please ship book and place my name on your mailing list. 

I am not ordering at this time but place my name on your mailing list 
Remove my name from your mailing list. 


Print Name. 

Address ..*. 


City. . State.Zip 

I hereby represent that I am over the age of 21 years. 
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signature 


r 

L 


G HARTER 
1511 E HIGH 
OAVENPCRT 


ST 


IA 


• • 


52803 


~i 

_i 


•(You must be over tho age of 21 years and sign statement to that effect above, to order. No books will be 
shipped to unmarried minors.) 

Please check the spelling of your name and address as it appears above. If any errors exist, ple.ise make the 
necessary corrections with a pen. 


PENT-R BOC 
P.0. Box 155 
Grand Centra 
New York, N 

Gentlemen 
Please send me 
of "The Photoi 
course" at the I 
$9 98 per copy, 
have signed the s 
I understand tha 
may return the I 
it for an immed 

□ Regular Editio 
$9 98 

Q Deluxe Editio 
Library Volun 

0 I have enclose 
□ Money Ord 
Q I have enclose 


SAVE MONEY' 
Postage and C.C 













IKS. INC. 


I Station 
.Y. 10017 

n plain sealed wrapper_copies 

jraphic Manual Of Sexual Inter 
: irst Edition Special price of only 
I am over the age of 21 years and I 
tatement on the left to that effect. 

I if I am not completely satisfied. I ' 
look within 10 days after I receive | 
late refund of the purchase price. j 

n Handsome Kivar Binding only 

it: Gold-Stamped Case hound 
la only $12.98 

d $_Q Cash □ Check 

9r 

d a S2 Deposit. Please ship C.O.D. 

Enclose full payment and save 
I D. fees!! 


INSTRUCTIONS TO DELIVERING EMPLOYEE 

□ Show to whom, data, and i—i Deliver ONLY 

address whore delivered 1_] to addiessei 

_ (Additional charges required for these serti ti) _ 

RECEIPT 

_ R eceived ti e nu mbered article described - clou'._ 

REGISTERED NO. SIGNATURE OR .WARM) OF ADDRESSEE (.M*r/ alutys I efilUd re) 

JjJiiiiW \ a? / c 

ctiriuEO no. / - ^ay/ v - y _ 

_ KH /'SIGNATURE OF ADDRESSEE'S AGENT, If ANV-s . 

INSURED IID. <fg S / 

7 Cu^aC 


_ - CATE DEI IVEEED 

APR 18 1961 


ShUW WHERE DELIVERED {owfyijrtqmjcJ) 


dfi—ift—71I1&-10 «po 


post office department 

OFMClAL BU8INLS3_ 


PENALTY PRIVATE IT" TO AVOID 
PAYMENT OF PT*TArr fWO 


POSTMARK OK 
DELIVERING OFFICE 


INSTRUCTIONS: Show name and address below and 

romptate instructions on oth»r side, where applicable.-- 

>1 ten f'.ummcd ends, attach and bold firmly to back „ _ RETURN 
of Article. Print on front of article ilLlURN 
KLLUVf KIOlltMLiy. _ IQ 

IIAV.E OF SENDER 

JOHN P. MC fJERNEY POSTM 


STREET AND NO. OR P.0. BOX AUlillN1 3 1 KA | |VE SERVICES 

DES MOINES, IOWA 501)8 


POST OFFICE, STATE, AND ZIP CODE 
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POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 


In the Matter of 

Inc* 

Mailer 

oi *t ffic© Peer 31 

PROHIBITORY ORDER 
NO 


' ruoklyr:, : ? Yorir 11??, 

md agents or assign:; 


WHEREAS, we were furnished a mailing pie-e containing advertising matter which you mailed or 
caused to be mailed to 


1 II " ’’Tf53 IT 

\TV ' n 53603 


(Ida me <o .4 / Iri ssce) 


and 


l Athlrvs s) 


WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer 
ing tor sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions of Title 
IJ S Code, tOfWt, a copy of which law is printed on the reverse side hereof, directing you and your 
agent-, oi assigns, to refrain trom making any furthei mailings to him [mUMUKWMi'rt ri ii — t if ii |f»i 


NOW. THF.REEORE, pursuant to the cited statute, you, your agents and assigns, ate hereby ordered: 
tl) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, sui h as, but not limited to, occupant, 
householder, resident, boxholder. postal patron, rural route boxholder, and local, effective on the 30tb 
calendar day after receipt of this order: 


. lal j Carter 


ADDRESS Esm 't wit . . ... 

IStreet) 

V.vc ljxirt lorn 528 C 3 

(City) (State) (ZIP ) 

(J) To immediately delete the above-named parties from all mailing lists owned or controlled by you 
or your agents or assigns. 

( \) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names oi the parties mentioned above. 


Jota r. uat«m9j 


1 POSTMARK! 

Puled_W, 

Postmaster 

Poa lolri.a, Iowa 50318 

City State ZIP Code 

* 

POD Form 

May 1968 * 

Roy 11. i x«nciaco 

fhiaf, .dadulfltmtlTtt Murvlcoa 

Toatol •ervlceo *0ntor 
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PUBLIC LAW 90-206 December 16, 1967 

"§400V. Prohibition of pandering advertisements in the mails 

"(a) Whoever for himself, or b\ his agents or assigns, mails 
oi causes to be mailed any pandering advertisement which offers 
for sale matter which the addressee in his sole discretion believes 
to be erotically arousing or sexually provocative shall be subject 
to an order of the Postmaster General to reftain from furtho 
mailings of such materials to designated addressees there 
“(b) Upon receipt of notice from an addresser- that he has 
received such mail matter, determined by the addressee in he 
sole discretion to be of the character described in subsection 
(a) of this section the Postmaster General shall issue an order 
if requested by 'he addressee, to the sender thereof directing 
the sender and his agents or assigns to refrain from further mail 
ings to the named addressees 

“(c) The order of the Postmaster General shall expressly 
prohibit the sender and his agents or assigns from making any 
further mailings to the designated addressees, effective on the 
thirtieth calendar day after receipt of the order. The order of 
the Postmaster General shall also direct the sender and his 
agents or assigns to delete immediately the names of the des 
ignated addressees from all mailing lists owned or controlled 
by the sender or lus agents or assigns and further, shall prohibit 
the sender and his agents or assigns from the sale, rental, ex 
change, or other transaction involving mailing lists bearing the 
names of the designated addressees 

“(d) Whenever the Postmaster General believes that the sender 
or anyone acting on his behalf has violated or is violating the 
order given under this section, he shall serve upon the send 
er, by registered or certified mail, a Complaint stating the rea¬ 
sons for his belief and request that any response thereto be 
filed in writing with the Postmaster General within litteen days 
after the date of such service If the Postmaster General, after 
appropriate hearing if requested by the sender, and without a 
hearing if such a hearing is not requested, thereafter determines 
that the order given has been or is being violated, he is author¬ 
ized to request the Attorney General to make application, and 
the Attorney General is authorized to make application, to a 
district court of the United States tor an order directing com¬ 
pliance with such notice. 

“(e) Any district court of the United States within the juris¬ 
diction of which any mail matter shall have been sent or received 
in violation of the order provided for by this section shall have 
lurisdiction. upon application by the Attorney General to issue 
an order commanding compliance with such notice Failure to 
observe such order may he punished by the court as contempt 
thereof. 

“(f) Receipt of mail matter thirty days or more after the effec¬ 
tive date of the order provided for by this section shall create 
a rebuttable presumption that such mail was sent after such 
effective date. 

“(g) Upon request of any addressee, the order of the Post¬ 
master General shall include the names of any of his minor 
children who have not attained thcMr nineteenth birthday and 
who reside with the addressee 

“(h) The provisions of subchapter II of chapter S (relating 
to administrative procedure) and chapter 7 (relating to judicial 
review) of part 1 oi title 5. United States Code, shall not apply 
to any provisions of this section. 

“(i) For the purposes of this section- 
"(1) mail matter, directed to a specific address coiered in 
the order of the Postmaster General, without designation of a 
specific addressee thereon shall be considered as addressed 
to the person named in the Postmaster General's order; and 
“(2) the term ’children’ includes natural children, stepchil¬ 
dren, adopted children, and children who are wards of or in 
custody of the addressee or who are living with such add 
ressee in a regular parent child relationship." 

(b; The table of contents of chapter SI of tit le 34. United States 
Code, is amended by adding at the end thereof- 

•*4009 Prohibition *»f pandering utlvrrl|i*rmrnt • in ih* mull* " 

SEC. .102 The provisions of this title shall become effective 
on the one hundred and twentieth day alter the date of enactment 
of this Act. 


Effective Date: 4-15-68. 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 



1 6 ’ . 1 -lftiZ rea _ 

(Print) 


__, addressee jparent of 


minor addressee] of the enclosed mailing from 


Pe- J-P Sqo i<^, 

(Print) 


Po flfc X-i SlTS'- <V?iq*jp (Tg»jrr ?al consider this mailing to 

rjt .V* ' 

be a pandering advertisement which offers for sale erotically arousing or sexually provocative matter. 

Accordingly, under the provisions of Title 39, United States Code. >1009, 1 request that the- ahov>- 
named mailer, and his |its| agents or assigns, be directed to refrain from making any further mailing 1 , 
to me |as well as to mv below-listed minor children residing with me who have not attained their nine 
teenth birthday! 


' Signature 
Street 



7) a Lt fifiJjfi ca r 

City 


/ 1 

State 


3 

ZIP Code 


NAMF.S OF CUI1 DREN 


BIRTH DATE 


NOTE: This notice must be accompanied by the objectionable advertisement and the envelope, or other 
mailing wrapper, in which the advertisement was received. 

r. 00 .V' m 2150 
Mny 1968 
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K E A D # WH ATOTH £R S 

AF l E ^ AY »N^AQyigHISiBOOJ< 


"This is the best done book ol ns kind I have evci seen 1 wa. 
concerned about the frank way in winch the photogiaphs 
depicted the various positions of sex, but the publishers assuied 
me that this book would be orfcied only to adults '* Dr. T M l 

This is the first marriage manual I've seen that didn't beat 
around the bush." Mrs. W R New York City 

This book gave us a whole new outlook on sexual possibditics 
we never knew existed Mr. 4 Mrs. J.K . I os Angeles, ( abf 

"I wish this book had been published 12 years ago when wc wcie 
first mairied.” Mr & Mrs. A.S., New York City 

I only wish I had seen this book early in my married life. My 
marriage finally faded for just those reasons which are covered 
in chapter Seven of this book If only I had known what this 
book now makes so clfir Divorcee who was asked to comment 

We expect to bearriatricd in a lew months We feel that this bonk 
will lie p get us off to a good start in sexual matters Thanks vciv 
much. L.B 4 C.K Chicago, III. 


IT HIT II Htlli u< money back ••Iff#' Wt> >'in j..,i . utr^t 

«J» dl •! ! lit* (•» J||J Ctfoll llllo (lilt hosttk to e It IVC •Itsitlg f Pf ll r y \ about lil t 
b«n»i tor lc r II.. hmtfc I.mi* been needed m KJCif'y nl cooftiMnn ant! 

• ’jljdjinlitvit to 'wd lht» b*--W will be of n tiwny value 1 to itmu«nd\ « i men and 
W linen 1st O tv . c you .if out nn fc «rity and the laith wf huvr in tfm nu .ri., u 
h' >h djr I, s simple »ita,sfiil.itward rujmiiUc lo yt<u (»»dr» j k uo, i 1Ht 

PMOlOCalUrMK MANtAtOf SI XUAL iNTfcRC OCRs! Hrad .1 h**r > „ w.f? 
»•-d il If allfr tc !.np Ihta k >t»u du nul frfl p. w«f!ul in y.tur hnn.* VJ r .,( *» 
•I you and vut perinet arc mu enjnying new hr alii* of wxual aa. iiviit«iit 41.J 
ptv’gaurc Minpik duett ili« bunk tvar> penny *.I your putcftM* pr». r »,|| be 
tiftirdiaialy 'cfuHikd tohat could ho fakn than tbai"* You fuv* nothing ti> I..* bui 
Ht» few. mnn* t take* io ill out and mail the rndened mdei form It -r« it »• 

"nporuiit par vllU r Ida. v ..u *t II f«t yinirxlf and to y.Hir ui paMnrr i u take 

Jd» Milage .if !h » h.sk I Wiua! to ..wlrdgr Pica* *1 \ | <wagr 

|m.J ..ply tnvrl |*r t, end 'ifd in'.nut wt>nve mericc* And pfr.t.. fnicmh , > to at' 
trying mil huv.nir. ♦*»»«,* it yii<i are duulikfird In. any 1. j M .n, y,. u . m .., t y .1 
tctufiikd wnthou 1 |uoi.on or drlav' Pl<j* oitirr today* fc.ih vg and .. * t will 

tv glad dial you did* 





SJG TAREE OF CONTENTS gjfg] 

Withthe final chapter Just complete a few short weeks ugo THI 
PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE is 
»he Idlest, molt up-to-date sex manual on ihe market It ii the sc\ 
of today which is presented • . yon, tins is no compilation of 
ancient wisdom. People change, even Hie lecliuH|iies of vs 
change. This is today s guide to vsual imerroiirv wiiticn loi 
today's people' We ask you tevicw ihc I .Isle of content] 

Preface 

(haptei I...History of Sev 

( haptcr II.Dimenrionsof Ses 

( haptei III .Philosophy of Sex 

Chapter IV.. an( j 

Chapter V. Male and Female Sex Organs 

Chapter VI . Art 0 f L ove Making 

Chapter VII.Positions for Sexual Intercourse 

Chapter VIII. Female Oral-Anal Sexuality 

Chapter IX .. Male Oral-Ana) Sexuafitv 

Chapter X.Female Technique for Satisfying the Mak- 

C hapter .Male Technique for Satisfying the Female 

< haptcr XII.Sexual Inter, oursa During 

Menstratkin and I'regruncv 

Chapter XIII.Satisfying Substitutes 

t liaplar XIV.Sexual Intercourse for the Old, 

III and Handicapped 

(haptcr XV. . .. Compiling Your Own Handbook 

We venture to suggest that vru lew other honks ..tier Hi. 
complete coverage of this single volume. The above table ol 
> .intents hut suggests the scope ol what Is offered Kadi cluptci 
u a model Of clarity, ol down-lovatlh language wlmh lakgsyou 
instantly tqthe heart ol the mono Tins hook was not written 
for the profeuional, although we fully expect that many 
professional! will insist upon having a . opy of this book in a 
promintnt position on their bookshelves. 

Those who are considering marriage will wan! a copy of this 
hook. Those who are maincd and arc just beginning to tmd a 
certain tedium In their connubial bed wdl want to seek here for 
vital answers to theif problem Those who are ill. old. 01 
handicapped will realize that their sex life need not be the 
gnawing, frustrating problem it now seems to be 

Perhaps you have feelings which you ilonk are unnatural, even 
abnormal. Yet youi sex nature tries out for fulfillment. Which 
way Wall you lum? What can you do? You can read this book 

10 H nnd fl»A < rww»r 


Hie tegulj' puce of "THE PHOTOGRAPH!! MANUAL Ol 
SEXUAL IN I FRCOURSh" is The .. the piar nutty 

h.mk stoics ihioughnni the country and many mail onh r hints 
ate selling tins book foi To the people who wetc unable i<> i.ige 
advanuge ol our special pre-puhhcatlon Vl wm otic. w. .ire 
making this I nil Edition Special Offci " for a limited him only 
N ou may pmjusc "The Photogiaphic Manual i)l Sexual Inlet 
ourv ' with Handsome Kivat Binding foi only V> 'tg and ace A.' 
h.r a limned lime only This special ol lei may not be n pealed 
again! You may have one chance and one chance only io lak. 
advantage ol this tremendous offet Please ordet today’ W. have 
books In stock for immediate shipment t)m money hick 
guarantee ol course still applies! 



• Pages Printed Oil T.it Finest Heavy Weight Pure Wh.te llor.d 
And High Gloss Enameled Paper! 

• Handsome kivar Binding (Special Deluxe Binding Also 
Available) 

• Over I JO Actual Photographs In Black & White And Full (.Tor’ 

• 40 Full Page Photos A 16 Full Page Full Color Photos’ 

YOt MI'S I at OVIR THI XCF OF 21 VHRS to n«Of M 
Nil book* toil Hr Shipped 1o I'nmwvtrd 

USE ENCLOSED OR HER FORM AND POSTAGI PAID 
ENVEI OPE 

(C O D Orders Accepted But Must Be Accompanied It. A J2 
Jk'pO'il > 


iiNri moK ; in<- l*n uox i 5 *j r . 

(iiwKl' enltgl jutkni Ntm i >»t h NY 1001/ 


P|«aM rutb itw. mi plain Mated wHMH - oama. .if* I ll| PHOTf'I.MAPim 

MANIIAI »f M * UAl IN I l Ht OUPSF' . 

I I R"#i'r l untois. Mimiiom* K tvar fttr>dt«»« $9 W6 
\ j Defuw* Ldltson Gofd Sunmad C>wkouF>d Libeety Volume >12 )H 

[ } » b*M enctoMd % _ [ ]Catf» □ CfMeh □ Money Ord^ 

! I I !>eve •oilowd 12 Depont Plata* glitp C O f) 

I uryderfUniii that •» I am not ro nplataly aattaftod, I may rulutn the hoofc «with«n 10 
deye jhmi I rr..etoc tt toe an smimsdtald refund of the pun bote pete* 

I he.eby r*p<««i.»t that I .sen over the aijn of 71 ycoei and I h/*v.- a'jned to (hat 
effect bekwA 


^uoptoi tf’ UK PtfOTOf.ltAFMM 
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'.'l" many Hurried couples ,„e ,| IC doldrums ,.l jg ,„i 
■’ll JH.HII quickie micmhellislied mieicotiiv will, no variations 
•>”d i.«> expeiiinciifstmits? This I’ri'4, will like v „„ „ U I of ,| k 

, ,ul an< j • n, ° ,hl ' MHi'liinc III flesh new youthful cxolinv 
vxual activity' 1 


MAGlNEVouRSELBlftONSlSTI NTI 
crviiur.'vni in _' 1 _ .17 


fc; 6 ATI 6 FV INC’Y og R 
I-ftt/fHER'OR-YOUR^V 


I’V nut eii|ny ill the whole.. he.ihliy thoroughly s.iiisiyme 

H‘" Jte .is...yon ji.d you. vxii.il |uil„, , ■ 

\ , Ci “>' 1 a, 1 ld M1 f ,, " VM,cd •'»l#l I he picnidicrs 

Illlac,ei " ( hyi'our eras j.,J recognize the l.tcl Hut m.i .is 
'here is more in hie 11,.in cal ..,,,1 skvpmg. so II,ere ,s „u„e to 
vs llun mcicqmckk ' mien.. A„.l this pnciscly the 

l" . ? h e° k V '"‘ ■''"••lute el.ll.lv ifel.nl 

■I'ld the frankest must up-io-daie .md ,n.«ler., minimal.,m ihn 
ivailahle to the adult general |„ih|ie’ 


t’THIS is notaJl&ng'—winded^ 

h.^BOQK OF Py.jltt^EORVP^I 41 


he I holographic Mam,.,I ol Sexual Intercourse 1 ,s., elcar hv, 
dynamic, detailed 'HOW TO IH> IT manual of step by sl.-» 
luaciual nisiruclion It leaches you. plan, language direct and 
to the point, prec isely what to do and how and when to do ,t to 
nkreasc not only vour ow pleasure and lalisfjcliou but the 
’T lgtmx-,. 1 ■- r -■ 



Thu hook haj one main purpose, to teach you how to 
derive the utmost pleasure, exc.tament. sensation, 
ecstasy and satisfaction from »xual intercourse It n 
definitely NOT written for persons srreklngchcopthr.il. 
or those seeking to' ogla" at pictures of parsons engaged 
m sexual intercourse! 





1 n C 4 II tielp you develop ;i hoaltliy life long iihuutc' fnw.inl 
**. Hun lw;ilthy altitude un Mlipiuvc your f. ti.» ,1 hcuilh 
noth imnijl hi id physical! 

-I || can help you learn how to become Micr.-s-.lul lover 
husband and help you to achieve greater ,u..ess and 
happiness in every aspect of your business and personal life’ 
li can help you learn how to expendin' nmiiiinni sexii .1 
iction from the sex mu 

4) li cji. help you Ic iru how to correct *ny problem ol wxinl 
mcompaiihility in your marriage' You can Irani wlul cause. 
certain sexual problems and complications and Inm In avoid 
and de.il with them 

D II can help you learn ihe secret ol eninymg sex love happiness 
!" ,hc Via,N Hciw 10 keep the lire burning and how ... 

K, ' f P .. sex life Irom becoming dull and monoionons' 

l" u "" .»»>' to .li,• Ihe act ol min course 

1 "" Ik,w help you, wile to achieve a fuller orgasm 
How in arouv her i,. new found passion and how she can le to 
IIOIIV yon lo a new vitalized vxual relaliouslup You and .u, 

wile can '’••'I, learn through words and ...graphs what lo .1., 

Hid wh.o NO| lo (|,, lo become .1 more a, cniuplished lover and 
sex par loci 

And Now- you can also learn with llie .ud of text and 
photographs how tu obtain complete <*xujI litist Jetton evrn 
WIlfMMI Rt oiIRS! IS NOT I'OSSIBLl! 

I lie. IS one ol the very lew books lhal oflcrs lo ihe gcneiyl adull 
l-*';:*. 1 ' chapter, on “FEMALE OR AL-ANAL 

"MALE ORAL-ANAL SEXUALITY" . 

sxriSFYiNc SUBSTITutes for sexual intercourse" 

HAN0ICAITED"! INrERC0URSF F °" 1HE OLD "' ANf) 

Yes ihis Is practically a complele guide lo a happier sex love life 
tor married couples' This n the HOWTO Do Fr hook in Ihe 
marriage and vxual arls! li makes most othci text on Ihe subject 
obsolete! ^ 


knowjjedge , 
*ffts se\uaUpower* 


(be s.vid del.illed plnilogr.iphs III llus bunk -,h. w will, uUihisi 
clams h.'W lo idpisi pnsiurea fin Ihe hesi ,i. l s.ihle i„it. |un r ,,| 
oigans how lo make Hie vxual side ol niarnagr more vibiaul |.y 
""""liicin« a variety ol caresses and positions inlo Ihe sexual acl 
Mm and women with vxual knowledge are men and women with 
power lo bung salislaclion and lulfdlmeni lo iheir love pailuris 
as well a, lo themselves “The ITioiograpinc Manual Ol Sexual 
Intercourse will give you the knowledge and |mwer in master all 
the wondeis and aspects of sax. And remember, it is all available 
lo you NOW! All you have to do IS use Ihe enelosed order end' 
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No doll*, no drawing*, no illustrations, no pencil 
sketches, no partially obscured over-printed photo¬ 
graphs, no tracing* where one sheet must be placed 
upon another, no men and women wearing shin tights, 
no trick* where men and women appear in the photo 
graph* separately! Now, for educational purposes only, 
over 100 coital positions arc clearly photographed for 
instruction purposes in over 150 large clear photographs 
of a real living nude man and a real living nude woman, 
a married couple, together engaged <n sexual intercourse 
position* wftl^'Vccompanying descriptive text in the 
most sophisticated, modern and up-to-date sex manual 
ever publiihedl 


Tins brand new just published gi.inl compendium o! sen you ’.nil 
Imd one of llic must in|onn.iiive educational instmclivi 
eye-opening and mind tli-anng m-mi.iI iiumuls that vuu haw m. 
seen or read It offer* the lia.i.oi, clejrest. must detailed and 
explicit information through wuds and actual photographs or 
HOW TO ENCAGE IN SEXUAI INTERCOURSE" that has 
probably ever been written' Over 100 coilal positions are Irankls 
described in plain language and photographed in over IS0FUI I 
COLOR AND BLA( K A WHITT OF TAILED PHOIOS! 


Ji- 

t 2 


* T-"'**'"- 

* ! '.Hw.' ; t/ri% 


Vtany will call “THE PHOIlM.lt API lit MANUAL (II SFXl Al 
*NIFK( OUHSfc" America'* I ir\| Sex ( •mrie ” B<*v. him- f<*• ymi 
.md your wife, lh.ii is exactly what ii cjf* l>c A slop b> step 
specific courte in winds and clear tmiiiv phnloprjpht ot’lmw in 
in Ihe many foinis« *1 physical low .tnd m*xujI mHciioui v* 
Ii tan turn dull confused routine "quickie'' sex into exciting 
ncxu«I episodes which continue to improve each lime and provide 
Inr greater degrees of plej'Urc and satisfaction then you or your 
wile ever thought possible* 

Here at last, are the technique** which can transform the Male ness 
apathy and boredom of the mjnt.il act into a series i t 
mvigoraung refreshing, fulfilling experiences ejcli more 

thrilling than the last* 

Ihe Photographic Manual Of Sexual Intercourse will teach you 
step hy step, in minute detail, each touch, each movement each 
kiss, each sensitive area of the hi»dy. each technique av.nl.rhk- to 
vou for giving your mate and youixeif new height* of ncxu.i! 
enjoyment and contentment More, in fact, than you ewi 
thought possible! 

NOW* Learn from down to eaith v»l»d straight no pnnehes pulled 
plain language facts and over I SO clear educatiun.il l ull Colni and 
Black and White photographs the unusually helpful facts you 
should know about the many varied aspect* of sexujl intercourse' 


Sr--— 


ER ri 5 ° FUCKC 
^P>ix yQl#H 


Now lor ilie lust | iiiH- hi any b«»**k you . m wiilt own 
•-yes m l uge lull color and nlnck and white it (mil pi...t. ,■> ■ pi, 
•he best positions to use lor a wide vainly ol s|H-Lial pmp.i*-\ mil 
sciiMial eflcits! 

• Discover the potitton* that narrows the vagutnl oper 
•ng. giving the man more stimulation 1 

• Learn the position that automatically forces the 
woman * thighs to add to penile stimulation! 

• Discover the positions which most directly excite the 
clitoris! 

• Find out what position holds the male organ after 
climax, preventing rapid contraction of the organ' 

• Learn the jxvsition that allows tha penis to penetruto to 
the neck of the uterus while at the same time providing 
even more -.ensation from the caressing touch of the 
scrotum moving upon the womanl 

• Learn the position that holds a partial erection most 
firmlyl 

This is only a partial list of what the photographs and 
tex t wil l leach you in thi s am azi ng n ew ho ok! 
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H<M AVAILABLE TOR THC f/RST TIME ANYWHERE! 


PHOTOGRAPHIC manual 
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AMERICA'S RRST COMPLETE "SEX COURSE" IN ONE VOLUME I 


I 


m 


t,r 


At 










Includi 


m 


Mjei r 


NOW FOR THE FIRST TIME. THE MYSTERY OF SEX IS UNLOCKED THROUGH 
THE AID OF OVER 150 ACTUAL PHOTOGRAPHS OF A LIVE MAN AND A 
LIVE WOMAN TOGETHER ENGAGED IN SEXUAL INTERCOURSE POSITIONS' 


IkuSir, 

No one tl born with knowledge ol how lo engjge in Sexual Inlcrcourie! Hew then Is one to i«R)7 

The school*, up until at least very recently, have completely and purposely ignored sex fdueatlor Ask t ichool principal or 
school board official and he will say We leave that ln\lrucl«>n to parents ” Ask a parent if lie or ihe is teaching sex education to 
their children and you may I at . . "Don't worry, she has tune" . . or . “He'll learn” or "Ask hit lather, that’s his Job'" And If 
Ihe parents fail, where is sexual mstruetioiyiiid xnowk-dge to he obtained? Would you say the ichool yard or hall, the stoop, rite 
candy slore or back alley? Much of our youth lias heen Forced lo pick up bits here and pieces there! They are forced to overhear a 
story of someoncs sexual experience. Sneak a look ai a lew pornographic pictures. Listen to a lew lines dropped In a motion 
pictiue Listen lo 1 V comedians' subtle jokes. And above all shat! we allow oui youth to hear every oid-wives-lalc, every' untiuth, 
every misconception, every lallacy And then, shall we pat ourselves on the back . . for we have protected morality'' We have 
protected our society Horn mtormation on wxual intercoms*'' Naturally, on the day our son or daughter is married, by s**me 
miraculous happening, they will leave the wedding ceremony with a complete, accurate broad knowledge of sex No one stands to 
lake cicdit for this knowledge No one seems to know tiow our newly married couple has obtained sexual knowledge (In fact, no 
one knows IF our newly ntatricd couple has obtained sexual knowledge.) 1*1 us all hope that our mythical couple has a deck of 
playing cards with them just in ease 1 

And how ehout married couples’ Perhaps they aie not completely satisfied wlih their sex life Perhaps sexual unhappiness n 
disturbing them mil could in lime hicjk up their mariiagc Where should they turn’Sexual unhappiness is something private, 
something personal, something one person does not quickly ieve.il lo aiualhei In far too many cases, a person lemiins sit.ml, 
lentinns unhappy, and often many innocent bystanders are hint as i result 

DOES AMERICA NEED A I’HOIOt.KAPHK At I Y III US I RATED SE\MANUAL.' Ihe divorce rate is fanlaxllcl Prcmu tie) 
pregnancy is at it’s highest level. Our mental institutions are doing a tlinvng busmen. Aduliery seems to he the number one topic 
111 Ur hooks and magazines and oui movie theatres arc showing lesbi. a and homosexual features to packed houses HOES 
AMIRI! A NEED A PHOTO!*RAI'HIC ALI.Y ILEUSTR A11.D SE \ MANUAL w* ask again? We think yes, most definitely yes and 
*e have published one lot Ihe adult general public! 

ARE Till PHOTOGRAPHS Ol A MAN AND WOMAN I Nf.AU UINSEXUAL INTERCOURSE RF.ALLV NFf ESSAKV ’ 

. We say ves because it has always been and it will always be true that a picture Is worth a thousand words' 

Ask any educator and he will tell you that photographs, drawings and Illustrations are indeepensible aids to learning In pm 
about any and all subjects In fact, many times ihe text revolves around the pictures Words or text alone lie often unclear to the 
leader He or Stic has lo menially visualize wbal the words arc describing, which unfortunately many of tit cannot do well or 
accurately. Our purpose In preparing this hook is not to confuse, not lo make points of information hary or uncieei Our propose n 
lo get information, ideas and opinions across to the reader, so that the reader may evaluate them end come lo his or her own 
conclusions We leel flint to publish our book THE PHOTOGRAPHIC MANUAL OE SEXUAL INTERCOURSE' without 
photographs would be a dis-semce to our readers and would confuse rather then enlighten them. 

"THE PHOTOGRAPHIC MANUAL OF SEXUAI. INTERCOURSE" it evnUable to you If you are an adult over the age ..I ’I 
years ll was not written for beginners or minors, though imicli ol the information it contauii would be found usclul by an adult 
who hat (lie responsibility ot leaching ihe young ot iitespeiHjiiccnl This hook was designed to tetch men end women, even with 
years of xoxual experience.wli.it lliey muy have been doing wrong and what they could and should do to give theix mate new sexual 
pleasures, complele sexual ilisfacikin and to inspiro I hen male lo new love, devotion end happlneie. 

The tallowing brochure will give you additional details on the contents ol 'lie book We have also enclosed an order form for 
your convenience. 

We suggest that you Older a copy of "THE PIIOIOGRAPIIK MANUAL Ol SEXUAL INTERCOURSE", read It, show u to 
yout doctor and if you decide that it does not deserve a permanent place on your booklhelf, simply return It for an immediate 
refund of your money It’s at simple at that Our experience has shown ua that if wa offer a product of value and merit, we won't 
get many returns. You haw absolutely nothing to lose and a gieai deal of knowledge and happlneie to gain. 

PENT-R BOOK, 3 INC. P.O. BOX 1555, With my sincere personal good wishes, 
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THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE" 

SPECIAL PRE-PUBLICATION PRICE — ONLY $9.98 (Limited Time Only) 




a 


ease check appropriate box! 

Please ship book and plac*> my name on your mailing list. 

^ * am no * ordering at this time but place my name on your mailing list 
Remove my name from your mailing list 

Print Name . 


Age 


Address . 

C'tY • - . State . 

I hereby represent that I am over the age of 21 years. 


Zip 


signature 


r 


34 


1 3 ’ ^ A H 1 i. k 

Ibll E HIGH ST 
DA V t N Pi, F I 


n 


$6 1 


S2ao3 


•(You must be over the age o( 21 years and sign statement to that (Meet above. t^nllPito books will be 
shipped to unmarried minors.) , . 

Please check the spelling of your name and address as ,t appear* above. If any error* exist please make the 
necessary corrections wrth a pen. 


PENT R BOOKS, INC 
P.0. Box 1555 
Grand Central Station 
New York, N.Y. 10017 

Gentlemen 

Enclosed please find S 



PE'vJT-R 
aoracs nr. 


( 1 Cash [ J Check ( J Money Order 

Please rush me in plain sealed wrapper__ copies 
of "The Photographic Manual Of Sexual 
intercourse at the special pre publication price of 
only S9 98 per copy. I am over the age of 21 years 
and I have signed the statement on the left to that 
effect I understand that I may return the book 
within 10 days after I receive it for an immediate 
refund of the purchase price. 













CERTIFIED COPIES OF IJ. S. POST OFFICE ORDERS 



FIRST CLASS 
PERMIT No. 28005 
BKLYN, N.Y. - 


BUSINESS REPLY MAIL 

NO POSTAGE STAMP NECESSARY IF MAILED InVhE UNITED STATES 


POSTAGE WILL BE PAID BY 


• 4—4 I i 1 

books inc: 


RO. Box 1555, 

^ Grand Central Station, 

New Yopk, i\j.Y lOOl 7 



P. O. BOX 81 
BROOKLYN, N. Y. 11223 


PENT-R 

BOOKS INO, 


fee 




►T CLASS MAIL 




s/V. ^ 


FIRST CcAS5 

u s. ros T Aoi 

PAID 

6 c 

Permi* = 9546 


'*» i.iHLi 

4-1 l * i*I v,M bt 

1>**YLNP-. FT 


1A **2»J3 


be Over the age of 21 years and ugn statement to that effect above, t 


no*. 


PERSONAL Ok ie m ]/ 


NOTICE TO ADDRESSEE 


Thif envelope contains an LNSOLICTTED II l.L STRATFD BROCHURE 
o fin ring tor sole to Adults Only, a now marriage manual. If you dr* not 
wtsh *ttis mad or if you arc not over ri.c ige of 21 years, DO NOT OPEN 
THIS ENVELOPE! Simply marl: this envelope "REFUSED", sign your 
tnitiaS in*J return it to your mailman. Upon the return of this envelope, we 
wul endeavor to remove your name from our mailing list. Thank You. 




* 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 07 NEW YORK 

---- 


UNITED STATES 07 AMERICA, 

Plaintiff, 


-against 


PENT-R-BOOKS, INC., 


Def 


^ ^ ~ v* t- 

i.UtUUtiL • 


•X 


NOTICE OF CROSS 

MOTION. 


Docket No. 
72 C 580 


The defendant upon the annexed affidavits, cross¬ 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules o~ Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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4. To grant such other, further and different 
relief as to the Court may just and proper in the 

premises. 

SIGNED: 

// /■ 

/ / 

• ’ ( 

HdRiiEIlT -'X0NTE LS^Y 
Attorney for Defendant 
295 Madison Avenue 
New Yorkj New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS- 


LG TTEL) STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

-against- 

PENT-R-BOOKS, INC., 

Defendant, 


ANSV7ERING AFFIDAVIT 
OF HERBERT MONTE 
LEVY, Esg. 

DoeVot # 72 C 530 


STATE OF NEW YORK) 

• ss. Z 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 


says that: 


I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT—R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-motion for summary judgment. 

I am personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
uooc, and that there is no case or controversy presently 
pending before this Court; tiny order entered bv this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
would be a uscles.s order. As shown by the annexed affidavit 
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of RICHARD S. SCHWARTZ, tho* defendant has taken every pre¬ 
caution humanly possible -- and rure so — using every 
pa.ssible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
1 ><s have beer, issued. Indeed, I myself have asked the Justice 
Department representatives whom I met wi th on this erase on 
.September 25, 1973 in Washington D.C. Messrs. Schiffer 
and Cogbil whether they hud any suggestions as to how 
my client night take any better precaution to insure against 
violations, and they were silent on this score. Nor has 
uho Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Esq., ever been able to suggest anv 
additional precautions which my client should take. 

Not only has my client taken every precaution to 
avoid the possibility of a second nailing, but my client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
BO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
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contempt. Hence, since nothing can be ciccomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

Ti.: case, too, is clearly moot, and ws cannot see how there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though we note this plea in bar 
because of lack of jurisdiction, because of lack of case 
or controversy, nootness, and no threat or intent by the 
defendant to act illegally, we now turn to other aspects 
of the matter. 


Irrespective of what we have sot forth above, and 
what we set forth below, this case — along with all the 
other related cases — must be dismissed for the failure 


of the Postmaster General to make the final finding and 
oiaier that he is required to make before any jurisdiction 


can attach in this Court. Thus, 
provides as follows: 


Subsection D of Section 4005 


If tlie Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application. 
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and the Attorney General is authorized to sake 
application, to a District Court of the 
United States for an order directing 
compliance with such notice." 

Thus, the Postmaster General must determine that 

the order given — the prohibitory order -- lias been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever wan 

made by the Postmaster General. The order itself, a form 

order, merely recites as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

pr esented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could bo presented to show 

a violation, and there could be evidence presented contra 

as well. Thus, there was simply no determination required 

by statute, but merely a recital that a prina f acie case had 

been made out.This is totally different from a determination 

having been made of a violation. 
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Moreover, even had a determination been made, the 
statute required ouch ei determination to be made by the 
Postmaster General. The determination here, such as it was, 
was made by a n Assistant Postmaster 

./j are aware of no delegation of authority to a Postmaster to 
make such a determination, and for such a local official to 
make a request to the Attorney General of the United States, 
fee that is apparently what happened here. Moreover, if there 
w-'ie any such purported delegation pursuant to cither regulation 
or rules, v;e know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-sexuul materials 
or who are eager to shut off the mailed flow of aj .rtisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it night appear that such an 
advertisement was not pandering, i.e. , neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the? 
Commission on Obscenity and Pornography (Bantam Books Edition, 
1970), at p. 133: 
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"Prohibitory orders have been issued eigainst 
nearly <100 separate business firm names 
mailing sexually oriented materials orders 
v/erc also issued against dozens of L ..iness 
firms advertising nonscxual products. 

However, according to information we have 

received, the Government ha^> not sought even one Court 

order to enforce a postal prohibitory order against any 

ci f the dozens of business firms advertising non sexual 

products. It has sought Court orders only when the first 

nailing was — in the judgment of the Post Office — 

pandering , i.c. yof a sexually provocative or erotically 
arousing type. Thus, for example, I have received 
information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
Made by such organizations as the? American Civil 
Liberties Union and the Practicing Law Institute — 
neither oL which nail any material which could con¬ 
ceivably be called sexually provocative or eroticallv 
arousing -- the Pont Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

.thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
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can happen to a mailer unless and until lie violates a Court 

order, it is ouite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 

evaluations of material, e.ad to determine which advertisers 
. ^ . 

to move against, on the basis of the type of. material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant ol. its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the duo process of 
law required by the Fifth Amendment, as well as depriving 
defendant of the equal protection of the lav/s under the said 
Fifth Amendment. 

The administrative complaint issued by the Post 
Office did not state any cause of action, in that it failed 
to allege the date: of. the alleged ::ecoml nailing, and in 
that it further failed to allege that such alleged mailing 
v.-ij; made more than 30 clays after the defendant's alleged 
receipt of the alleged PO. 
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As construed and applied, arid in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, arc repugnant 
to the due process of la*./ clause of the Fifth Amendment and to 

t 

the Sixth Amendment, and deprive defendant of lihert.v and 
property without said due process, and of its right under 
the Sixth Aaendment to a trial by one who is impartial, to 
bo informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant no 1 * being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. Unite d Sta tes Post Office De partment , 

397 u.S. 728 (1970), f or the folio-ting reasons: 

In every Post Office hearing, the hearing officer-- 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he lias introduced in evidence 
varying papers, a witness. Wherever the Post Office hat purportedly 
determined that defendant or someone acting in its behalf has 
violated a PO, such determination lias been made without the 
testimony of any person whatsoever ide.tifying any materials 
the dates of their being received or sent, thus without 
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any legal evidence whatsoever. Despite repeated demand made 
therefor by the defendant here, r.o complaining addressee 
has ever been produced at an administrative hearing, nor 
has any such person's testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Post Office disregarding its ov?n rules and regulations in 
regard thereto, and consistently failing to give any 
information whatsoever on how its own rules and regulations 
are being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second mailing, lias been accepted as 
uncontrovertuble Gospel truth by the Post Office, with 

i 

no opportunity being given to the defendant to show error 
or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 
presumption of 39 U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted uul 
unreasonable, especially in view of the notoriously pour 
mail service of the last several years. 


cr 
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The defendant has been denied its right to a 
hearing before the Post Office, and, unbelievable as it 
rny sound, the n ost Office has in effect taken a default 
against ny client by reason of its own inefficiency, by 
reason of its own inability to properly transport the 
.'.il to itself. Tin Pandering I.a requires that a dennnd 
. )>: a. hearing be filed with the Postmaster General within 

CP 

15 days after the PO has been received by the nailer. The 
Post Office immediately began violating this provision 
of the law, l>y requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postnaster, or to someone at a local Post Office; this is 
clear from an examination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 
i'ost Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the time that the administrative 
complaint was issued in this case, I had followed the 


following procedure: 

The latest stamp on the back of the envelope containing 
the administrative complaint, I reasoned, was the earliest 
date upon which the PO was delivered to client; certainly, 
it was a reasonable date to measure from, since obviously 
the Post Office could not have put a stamp on the bad: 
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of the envelope after it had parted with itr, custody. 
Accordingly, when received fro a client, it vm:; nv practice 
to make a notation as to the deadline date for wailing 
in the demand for hearing, based on the latest Post Office 


stamp. Where a stamp showing date was put on by mv 
client, I measured from this date of receipt. 1 calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note ny deadline as 
being the Friday proceeding taut Monday. Appronriatc 
adjustments were made if a holiday intervened. I would 
then make it ny business to nail out ny demand for a 
hearing on or prior to that deadline date. 


This was my practice for many many months. The 
Pandering Law's effective date was April 14, I'jfdJ. I had 
no problems whatsoever with my practice ..iiL.il sometime 

iT 

in 19GD when I noticed that, although 1 was following 
ny prior plan of action, I was suddenly the recipient of 
defaults all over the place. 

Upon inquiring as to why these defaults were 
being taken, I was orally advised by Post Officials (just 
who advised me, I do not now remember) that the Post Office 
had adopted a now construction of the statute, that they 
had now decided that they were going to take the words of 
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the .statute literally, and if the denund for hearing was 
not actually "filed" by arrival at the particular 
Postmaster's office on or before the ldth day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a. certain 
tax return by a certain date, considers you to be on tine 
if your nailing envelope is postnarked on the day set 
for filing, and that the Post Office was nor claiming 
that it could put ne in default by being slow and 
Inefficient in the delivery c.f nail to itself. .My 
protests were to no a*/ ml. Annexed hereto are copies 
of ny correspondence in this regard, which worn sent. 

I night also perhaps add that I was extremely 
careful to always have ny demand for hearing sent out 
on the date Lhul: the demand for hearing boro; that demand 
for a hearing was sent out, though it is not reflected 
in the ’certified" file submitted by the Government, on 
the day indicated on the demand for hearing, (copy annexed) 
and there was* thus absolutely no reason whatsoever why, 
in equity or logic, the Post Office took a default 
solely because of its own inefficiency in delivering 
mail to itself. 

In Lnis connection, I note also that in this 
very case, I took an appeal from the decision denying 


* 
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a hearing as evidenced by the correspondence annexed 
hereto. So far as ray records now show, that appeal was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 
tiic Post Office DepurtnenL. 

The above also demonstrates that the; file 
submitted by the Government herein is woefully incomplete. 

The Govern..lent purparts, to proceed upon what it 
terns, in its notice of notion, an annexed certified 
copy of the record of the proceeding in tin. Post Office 
Department. However, the certification which is annexed 
in totally defective;, in several respects, as is set 
forth in detail in our no.iorandun of law to be submitted 
herewith. Tims, no evidence has been presented to the 
Court upon which it could base an order; the Government 1 s 
notion must be denied, and summary judgment awarded to 
defendant. 

Further, we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. 7*11 "certifications" seen to be 
made by an official in Washington, D.C. Yet this 
official is not the one who has either actual or legal 
custody of the record. On the contrary, "Files rclatin? 
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to the issuance 
between 4/14/63 
service centers 
o:'.plaints, the 


prohibitory on 


of these prohibitory orders (325,000 issued 
vincl 12/31/09) are Maintained in 64 postal 
across the country and contain the 
offending material, and the resultant 


' , ‘t'.'.rn;io:i on Obscenity and Pornography, p. 161. 


2 lor cover, in till., particular case, the on Lv 
uouiiiicnt purpur Loclly certi tied is the Post Office Order 
purportedly adjucating a violation of the statute. 

..'one of the other records annexed to the moving pacers 
have been certified. The existence of the order of the 
Post Office findincj a violation, of course, does not 
prove a violation in this Court, where defendant is 
entitled to a trial do n ovo . 

The Pandering Law, as it existed at the 
time of the alleged violation complained of hero, 
did not require ner ly that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Po?Lai Service, but required that the 
prohibitory order be issued by the Postmaster General. 
In the case cit bar, the prohibitory order was not 


issued by the Postmaster General. 
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In the case at bar, the prohibitory order 
v/as not issued by the Postmaster General, nor even by 
a local postmaster, nor even by an identifiable individual. 
On the contrary, it was signed by some anonymous 
individual, signing by initials only, or, if a name 
was given, vhere his status was completely undisclosed, 
even c o this time. Me know of no statutory or other 
authority pursuant .to which a delegation was made to 
any such anonymous or virtually anonymous person; if 
there exists any sucli delegation, bv regulation or 
toherwise, we are completely unaware of any statutory 
authority for such delegation. Therefore, the original 
prohibitory was a complete nullity, and the entire 
proceeding muse, aall as being without a foundation, 
the Government's motion for summary judgment should 
be denied, and summary judgment should be granted to 
the defendant. 

The prohibitory order prohibited a mailing to 
(possibly among others) a person by the name of r. Gale 
Harter • However, the second alleged mailing was 

not to such person, but was addressed to a different name, 
to wit, G. Harter , a person 

not named in the prohibitory order as one to whom a nailing 
was prohibited. Thun, there was clearly no violation of the 
prohibitory order. 
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We turn next to the problem of whether, 
even assuming that the record is properly certified 
and that the .so called evidence of date of receipt 
of the second nailing was admissible, — both assumptions 
being purely for purposes of argument, -- u violation 
of the prohibitory order lias been made out. Wo note, at 

the outset of this facet of the arciument. that there 
is completely lacking any proof whatsoever of the date 
of the second ..tailing, that such date was never alleged, 
and that therefore the defendant was never* accorded due 
process of lav/ under the Fifth Amendment and the 
right to know the nature and cause of the accusation 
against it under the Sixth Amendment. Just as significant, 
however, is the fact that the second mailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a nailing received more than 30 
days after the effective date of prohibitory order .is 
presumed to have been sent in violation of the order, 
but, an we show in our brief, the: effective date of 
he order is 30 (.lays after it has been received, so 
-•hat there is no pro:;.,:;ption of a violation unless the 
second alleged mailing was allegedly received 60 days or 
more after the date of receipt o: the prohibitory order. 


i 



367a 


AFFIDAVIT OF HERBERT MONTE LEVY 

Uc cone next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of the improper certification 
of the record, we do not see how such proof can be 
admissible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. The Government, 
in its brief, has not cittenptod to sustain the admissibility 
of this evidence. Vie expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as we show in our brief, since the business involved 
is that of the Post Office, and the entries as to 
alleged dates of receipt were made by third persons, 
not by the Post Office, such rule does not apply. 

Moreover, even if such a rule did apply, in a normal 
case, it would not be applicable here, for this reason: 

The normal reason for permitting evidence 
of business records to be admitted is that such records 
are inherently reliable. But in a prohibitory 
order-pandaring case, we submit, such evidence is 
inherently unreliable. For several reasons, as follows: 
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a) The type of per yon who goes to the tine and 
trouble of go.: >.j to the Poet Off:' ;:o to obtain a prohibitory 
order rather than merely tear up the material which offend:; 
him, especially whon — a:; here •— he has boon given 
notice of the contents of the envelope (sue the right 
hand bottom of the nailing envelope), is obviously the 

type of person who is sorely offended by sexually oriented 

material, the type of person, indeed, who very well 
night, usually does, wish to see an nuch trouble 

caused to the mailer of such material as possible, 

even when, as here, the material involved lias been 
held to be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
Pandering Lav;, in the statement of one addressee, in 
the case purportedly pending in this Court of United 
G rates v. Pen t.- U Books , 72 C 606, where the addressee 
noted as follows on the notice 4 (iwuier. t) ,: or orohild h-trv 
order: 

"I request ivory than this (see below). This 
form evades the real issue. I have no minor 
children in my hone, but YOU know this 
literature is reaching hones that have minor 
children. I AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AMD JUSTICE 
DEPTH. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
Mail, get him or them .in prison, and stop any 

OF THIS STUFF FROM RETNG MAILED OUT AT ALL." 
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Similarly, in nnuLhcr purportedly pending 
case, in the ) tenor and urn Iron the Post Office Dept, dated 

June 3, .1969®, the Postmaster recites that the complaining 
«-t.Iressee, fir. Griffis, 


. ..is very concur:.c : about thin type of 
1 i ter aure in the nulls and offers his 
assistance and cooperation in trying to rid 
the mils of it." 


And this is very obviously the altitude of the Post Office. 

b) There uay be community pressure, pressure 
by Post Office officials, or even by the local Postmaster 
or postman to attempt to nake out a violation of a prohibitory 
order in order to cause more trouble for the nailer, in 
this emotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 
no way in which the defendant can ever obtain such 
information. Hut this has happened. Graphic and dramatic 
pu-OOi. of this of a direct Post Office attempt to influence 
an addressee to sot forth a false date of receipt of mail .so 
as to be able to find a violation of a prohibitory order, 

— was accidentally uncovered during a hearing in another 
ease involving this very defendant. 

Thus, in the Post Office case entitled "In the 
flatter of: Violation of Prohibitory Order No. 633 , issued 
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a gainst Pent-R Books, Inc., Respondent, on behalf of 

Y ■ -lma ft. ttoiior, Complaining Addressee, by Postmaster, Pho, ni 

Arizona/' Post Office Docket ?= I<U : -PaG4-633, Gary Danger, 

then of nv office, at the* Post Office hearing, asked to 

lotk at the origin 1 1 folder. Upon it being examined, Mr. 

'anger noted that in the file, there was a card, obviously 

prepared by the Post Office, the bottom of v/hich puroorted 

to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, received 
from the Pent R Book (sic) a second letter". 


apparently signed by Thelma Moser. But immediately preceding 
-his legend, alio obviously prepared by the Post Office -- 


.dch had failed, however, to cut it off — anneared the 


i o LJowing: 


In order to make a case against this firm wo 
must have signed statement as to date of 
delivery o! the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this compl. int. 
An envelope is supplied for your convenience 
anl no postage is necessary." 


A Xerox copy of the card .is being filed with this 
Court in United States v. Pcnf.~R Books . Inc. , 69 C 13G2. 

That this came from the Post Office is quite cleat- 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motiv was "to make a case against this firm 







i 
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(defendant)", and the date given was an estimated date, 
obviously “estimated" by the Fost Office in order to give 
u,iom the correct waiting period to carry on this complaint." 
Thus, the alleged dat>-> of receipt of the second nailing in 
that case wns a totally fictitious date that the Post office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be noted tii.it the alleged 
• lute of receipt, August 27, 19o‘), was completely typed 
in on the same typewriter which had written the instructions, 
and was obviously not done by Thelma Moser. Filt. d in 69 C 1362 
will be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this natter. 

I-. the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved — 


tin opportunity constantly requested by us, but always denied in 
eacii and every case, — the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
nrcrocs the allep \ date of receipt of _he second nailing, to 
a correct waiting period to carry T>n its complaint. The 
Pose Office obviously picks a date convenient to show, in 
thti.ii legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 


a 
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determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
nailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
po.ition is incorrect, it explains why the Post Office does 
nou always suggest a date of receipt of the second nailing 
nore than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not cone into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
u.'..jdosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summarv judgment 
inought, the simple fact is that there is no investigatory 
t.oowhatsoever by which we can ascertain how widespread 
:> practice as and was. Domed Lhe right to confront and 
exanine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the? denial of the right to cross 
examine and confront defendant's accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frune-up, v/e sumiit that the Governnen* must either submit 


l 








373a 


AFFIDAVIT OF HERBERT MONTE LEVY 

v 

all of its complaining addressees and Postal Officials to^ 
confrontation and cross examination, or that eq- ' e. : 

should be denied by the Court. 

In iv.' affidavit, I note that the Post 0trice 
hearing examiner sits as the witness, judge, and jury. 

\n examination of the transcript of the minutes in the 
tloser case shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney lor whom I have the greatest 
respect and admiration. Yet even Mr. Kelson, when faced 
with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the same person to be witness, 
judge and jury, especially when he is employed, ar here, 
“■by the same Department whicn makes the accusation of 
violation. 

Thus, whatever exception there night be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials;, and with at least, one 
Postmaster having been found out to attempt to obtain 


w 
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false statements as to elate of receipts of second mailings, 
-- would simply ludio jus co hold that, there was any inhoren 
reliability in the alleged statement by an addressee of the 
dito of receipt of the second nailing. 

But in this case, there is not even any 
indication whatsoever as to the date of receipt of 
the second mailing. There is merely, endorsed upon 
the second alleged mailing envelope, a date, with 
what purport: to be the signature of the addressee. 

There is simply no way of ascertaining whether' this 
date is supposed to be the date of receipt of the 
second nailing, or whether it is the date upon which 
the second alleged nailing envelope was allegedly turned 
over to the Post Office, written on the envelope for 
purposes of identification, or indeed, what date it 
purports to be. Nor, indeed, is there anything to 
indicate that it was taken immediately to the Post 
Office. Nor, indeed, is there any reason to supnose 
that it would be taken immediately to the Post Office, 
despite whatever crusading zeal the addressee nay have 
felt: There nay have been intervals because of vacations, 
illness, preoccupation v/ith other matters, temporarily 
mislaying the envelope, inconvenience’of post office 
hours, or a host of different reasons. 
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Thera is no showing whatsoever, and simply 

no indication whatsoever, of the date of receipt of 
i-he second nailing. Therefore, there is no showing 

whatsoever, of the alleged date of the second mailing, 
by presumption or otherwise, and summary judgment should 
be granted to the defendant, since Governmental proof 
of violation is completely lacking. 

There is nothing whatsoever to ( ie in the return 
receipt for the alleged complaint with the particular complaint 
Gincc, by June 30, 1970, according to Vol. Ill of the 

Technical Report of The Commission on Obscenity and Pornography 

* 

p. ICO the Post Office had issued more: than 3,000 complaints, 

it was extremely easy for the Post Office to have erred 
administratively, and to have made the error of attaching 
the wrong return receipt td the complaint. Of course, as 
Hr. Sclwartz admits, he may have made a mistake as well — 
wc all make mistakes. But there is sinply not one scintilla 
of evidence to show that this particular complaint was ever 
served upon the defendant. In a department which handled, as 
well as the complaints referred to some 200,000 orders against 

i 

defendant and an estimated 750 complaints against it, 
it would be simply ludicrous to expect 


*Indeed, the return receipt bears the number of a different 
prohibitory order. 
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1 


tr.at mistakes have not crept in. But, in any event, 
in the complete absence cf any evidence by affidavit 
or even by any notation giving the faintest connection 
between the return receipt and the administrative 
complaint, there is simply nothinj whatsoever here to 

show that the complaint was ever sc vod, or when 

^ - 

it was served. 

V/hile the law as quoted in the Government 
brief now pernits a complaint to be xssued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the time of the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. 

There has been neither showing nor claim that 
•there was any statutory authority palpably lacking — 
for the delegation by the Postmaster General to such 
person, an authority which would seem to be singularly 
Lacking, in view of the fact that recommendation has been 
made to the Attorney General >_o see!; a Court order upon 
the s9y-so not of the Postmaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, wo are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 
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Finally, we note that the prohibitory order and 
the complaint issued out of the Post Office not at Davenport, 
Iowa , the address to which the first nailing was made, 

but out of Des Moines, Iowa 

Wo submit that the Postmaster at the latter city 
has no jurisdiction ovei mailings to the former city. 

This affidavit has been particularly directed 
towards the particular facts in this -case. We also submit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending Pent—R cases, 
which attacks the proposed relief requested by the Government 
on numerous other grounds, common to all of the cases 
pending in this Court, against this defendant. 

Foi the reasons stated if this affidavit, 

• is well as for the reasons set fortn in Mr. Schwartz' 
i’.ore generic affidavit, wo submit that the Government's 
notion for summary judgment should be in all respects 
denied, and that our cross motion for summary judgment 
should be in all respects granted. 


Sworn to before me this 
5 day of November, 1973 


NM7 ^ /olk HERBERT MONTE LEVY 

No. 34254/8 

O xjUftod in Kings County 7 
Comm I m ion ExptrM March 30, 19/T 
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DEMAND EGR HEARING ETC. 


TO: Postmaster FROM: 

Joseph P. McNerney 
Dos Moines, Iowa 303it 

RE: PElMT-R BOOKS, INC., DATED: 

ads. P.O. ( Harter) 

P.O. Docket No. R8-DX-57 


Client has received the Complaint in the above matter, dated 
July 23, 1969 . we hereby demand a hearing, and 

further request pursuant to Rule 95G.10, that this matter bo 
consolidated with the many other Complaints involving client 
pending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further inrend to have one or more witnesses 
from this area' to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutionuli 
both on its face and as applied to this case, based upon their 
expertise in the r.u il order business. For a further explanation 
of our claims in this matter, we enclose herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Book Bargains . [if sue. a copy is 
not enclosed herein, we note that a copy thereof was previously 

furnished to you in Pent-R Books, Inc. _ ads. 

P.O. ( Lincoln _ ) / P.O. Docket No. KB-DM-35 

Wo hereby incorporate by reference all points made in the said 
Ansv/er and make the same defenses and objections as are made 
therein. 


Herbert Monte Levy, Eaq. 
295 Madison Avenue 
New York, New York 1C01 

August 6, 1969 



<? 
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We demand that the complaining addressee .appear to testify 
and be cross-examined, or, in the alternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
to confront and crop's-examine would^e in violation of client’s 
.Sixth Amendment rights. 

# \ 

In order to assist our determination as to whether to take 
deposition, kindly advise as to who the "Deposition Officer" 
will be under Rule 956.S, his fees, and the authority for 

Post Office contention as to payment of fees and expense^ to 
witnesses, and the amount thereof, since we have been unable 
to find any law requiring such payment. We further request 
and demand that the deposition be taken in New York City. 

We further demand to be advised whether the addressee was or 
is a Post Office Inspector, working for the Post Office, 
affiliated with it, or influenced by it. 

In order to assist in the coordination of the numerous casci. 
pending across the country re client involving the same or 
similar mailings, we are sending co 2 ->ies of this letter to 
the Assistant General Counsel of the Kailability Division or 
the United States Post Office in Washington, as well as to 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the follow¬ 
ing reason^ : 


1. The underlying legislation authorizes Prohibitory 
Orders and Complaints to bo issued by the Post¬ 
master General. The order and complaint here 
were not issued by the Postmaster General. There 
has been no delegation of authority by the Post¬ 
master General, and any such delegation would be 
in contradiction of the statute. Wo accordingly 
take the position chac the Prohibitory Order and 
Complaint he~c are nullities. If either the Order 
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or the Complaint were issued by someone other than 
the local Postmaster, our contention applies _a 
for tiorari . 

2. The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mail¬ 
ing would violate the Prohibitory Order only if 
sent more than 30 days after the receipt of the 
Prohibitory Order, the Complaint ft.ils to state 

a cause of action; there was no foundation for 
the issuance of the Complaint in the first place. 
Moreover, failure to advise of the alleged dato 
of the alleged second mailing denies client's 
Sixth Amendment right to know the nature and cause 
of the accusation against it, and deprives it of 
liberty ar.d property without due process in viola¬ 
tion of the Fifth Amendment. 

3. The Postmaster in Des Moines does not have jurisdic-f 
• tion over mailings to Davenport. 

i 

I 

4. The Order prohibited a mailing to R. Gare Harter, 
while the second mailing was to G. Harter. Thus, 
the Order was r.ot violated. Moreover, the original 
mailing was to G. Harter but the Order did not pro¬ 
hibit a mailing to G Harter. 


Herbert Monte Levy 
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) 

..iliiaia Lawrence, 'Isa. 

-.?sistant General C uncel 
; ’liability Division 
U.S. Pest Office Department 
’Washington, D.C. 

Dear Mr. Lawrence: 

Re: Pent-R Books, Inc. ads. P.O. (Branning) 

P.O. Docket No. 3K69-1117-153 

Pent-R Books, Inc. ads. P.O. (Barter) 

P.C1 Dccket No. R3-DM-57 

• Pent-R Bcok3, Inc. ads. P.O. (Winne) 

P.O. Dccket NO. R3-DM-54 

Again, please consider this as a notice of appeal from the 
three decisions of Regional Counsel for the New York Region 
in the above matters, as well as a brief in support thereof, 

• hich hereby incorporates by reference all the points made in 
r.y letter to you of \ugust 11, 1969. 

Again, these hearing denials are particularly aggravating. For 
example, in Branning, the demand for hearing was nailed to Brook¬ 
lyn on the 14th day after its receipt — and Brooklyn is but a 
twenty minutes subway ride from my office. In Harter, the com¬ 
plaint was received on July 25th, while the demand for hearing 
was .mailed to the postmaster of Dos Moines on August 6th — only 
12 days from the date of it3 receipt. 

I know you must agree with me that no Court would ever countenance 
a denial of a hearing by the post office on the basis of < alays in 
the mails operated by such post office. I would appreciate it if 
you could shortly make your ruling on these matters, to avoid the 
necessity of writing these appeal letters to you. 
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C ould appreciate hearing iron you os to whether there is any 
;x - .nt in ray sending you and/or the Postmaster General copies 
o ; \'j demands for hearings. 

kindest personal regards, r . a . 1 , 

inc oroly yours, 


Herbert rente Levy 


mol 
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LAW OFFICES 
OF 

Herbert Monte Levy 

295 MADISON AVENUE 
NEW YORK. N Y. IOOI7 

(ata) oua-2220 

November 18, 1969 


William Lawrence, Esq., 
Assistant General Counsel 
Kailability Division 
Post Office Department 
Washington,D.C. 

Dear Mr.Lawrence: 


Re: ELX^Dacket Nos. R-ll-FWT-90; RlO-Oi\-23; 

<^8^DM-5); 1157; R-14, PD-99; R-14, PD-100; 
R^TTTTPD-98; R-14, PD-101; CIN-450; CIN-448; 
and CIN-449. 


Again, {Lease consider this letter as a Notice of Appeal, incor¬ 
porating all prior arguments in all prior letters, from the 
Orders in the above entitled matters. 

Before going further, I note that I am deeply distressed in 
that two actions have been commenced against my client, Pent- 
R Books, Inc., both involving matters on which I had appealed 
to you, one in my letter of August 11 (Wilcox) and the other 
of which I had appealed to you on in my letter of September 
2nd (Gladden). I simply do not understand how the appeals 
can still be pending before you in those matters, and a court 
action brought. If your ruling is that you have no jurisdic¬ 
tion "to entertain such appeals, kindly advise me so that I 
may save the time and effort of taking these appeals. In 
any event, I am sending a copy of this letter to the U.S. 
Attorney's Office in Brooklyn, for its information. 

In Cannon, I note that the Deman' 5 for Hearing was mailed on 
November 6; client having recex.’ed the complaint on October 
24, only 13 days earlier. Yet the Order was made on November 
7th, which was, of course, still within the period when an 
answer could have been filed. The Order is thus totally 
illegal. 
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In Strong, the complaint was received on October 23, the Demand 
tor hearing served on November 5, again 13 days later, and this 
time the^Order was made on November 7, which was the deadline 
date for "filing". 

The Order in Harter, dated August 10, 1969, was received by client 
o.. November 14, 1969, and it is again difficult to understand, since 
in lay letter to you of Augus t 10, I had appealed to you from the 
Hearing Denial in this matter. Similarly, in Mark, I had appealed 
to you in my letter of August 12 from the Hearing Denial therein, 
and I am still waiting for action on that appeal. 

In the Orders entered in the next four matters, in each case the 
complaint had been received on October 20, and the Demand for 
Hearing was sent only 11 days later, on October 31. And, in 
the last three cases, the complaints were received on October 
24, and the Hearing Demands sent out November 6, only 13 days 
later. 


I do not know what is holding up your rulings. I have tried to 
reach you on the phone several times, but without success. Please 
do let me hear from you as soon as possible on these matters. 


Very truly yours, 

Herbert Monte 



HML/mol 

cc: U.S. Attorney's Office 

Brooklyn, N.Y. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

__ 


UNITED STATES OF AMERICA, 


Plaintiff, 


ANSWERING AFFIDAVIT 
O F RICHARD S. SCHWARTZ . 


-against- 


PENT-R-BOOKS, INC. 


Docket # 

72 C 580 


Defendant. 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 


says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein 3 s PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

1 am fully and personally familiar with all the facts set 


forth herein. 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 

TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 
defendant, or upon the outside of an inner sealed envelope, 
there had always appeared a nolice advising the recipient 
of the nature and content of tlu- advertisement contained 

therein.* If the recipient did noi want this material, 
he merely marked Lite envelope ''Refused 1 ', as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mai 1 box which lie was sure to pass sometime 
during the day, all at defendant’s expense, after witch defend¬ 
ant removed the addressee's name from its mailing 1 list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to he exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 
the Prohibitory Order and following through for a complaint. 


We emphasize that defendant had always done tlis -- starting 


long before the effective dote of the Pandering Law. 

'J his practice ceased in 1970, when •''he Goidwater Amendment 
to the p ostal Reorganization Act of 19/0 required the legend 
"Sexually Oriented Ad" to appeal on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pent-R 
J: n .ek_s_ L _Inc J . v. .Ifn j.Lfld_Sta.tAiii_. Ppstn L Serv ice. 328 F. Supp.?97 
(E.D. N.Y. 1971). ‘ 
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V 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2%\. And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 
Manual of Sexual Intercourse", have been ruled non-obscene 
and constitutionally protected by Judge Mastcrson of the 
U. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stownrt , unreported, Crim. No. 69-162, 

Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
Lo the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
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capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment, rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
wiLh §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desiie 
to receive them, thus interfering with their -- and defendant s 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowa n., a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 
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SINCE THE DEFENDANT MAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. _____ 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
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we submit that not only does defendant have no intent of 
violating the prohibitory order hero, but it could not do 
so even if it wished. It is our contention that in the complet 
absence of any willfulness in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail aL length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in L969, 
in which year Fent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective daLc of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely co: nly with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
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which it computes as t:ho equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience, with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second madliings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which tpok place, we corrected them at once, and took vigorous 
stops to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
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although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
1,0 air to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
nrr.v the Government charges that only some one quarter of one 
percent (0.025°/,) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 
Court. 


Even if an injunction were issued in this case, 
would and could have no effect by way of Insuring better c 
p1 lance in the future. With all the efforts we have made, 
it: would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of VI violations -- or 99 3/4% compliant- 


it 


om~ 


i 
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Htus, we note the following: All mailings for defendant wore 
handled by another corporation, HAS Enterprises, Inc., tv f which 
lir. Stewart is again Lhe President and f am again the Secretary, 
as here. ^The mailings made by HAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
19/2, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials wore 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
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are approximately some 248,500 prohibitory orders issued 


and outstanding against all 


such corporations, there have 


been only some 10 administrative complaints of violation 
between January 1, 1972 and date -- an alleged violation 
rate of less than 0.0047,*. Our computer house has estimated 
the expected rate^of computer error to be 1/2 of 17„, so that 
:i L is plain that, by falling below this rate, of error, dcf'ond- 
and (and its computer house) have done a superlative job. 

There is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course cf our computer campaign. 

Of course, before the Pandering Law became effective 

I * 

in 1.968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 

Office, it was opened by defendant, and dated with the date 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have; at most eight valid complaints, (only one of 
which was received after July 1 , 1972); assuming the eight 
are all valid, thu violation rate since January J, 1972 is 
cut from 0.0047. to 0.0037,. 
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of receipt (subject, of course, to error -- a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant- 
retained the original for its files. At the computer house, 
the names and addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which arc put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
l’ent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were, sorted out by xip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
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from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
other professional people, a^J owners or proprietors Oi various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant- and others, overlap, and 
the' names of the same persons frequently appear on both such 


lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
bs' human vision, the names of addressees thereon with Lhc names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation inlo symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 




> 
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found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists arc on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
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now owns its mailing lists -- HAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewhere:, between 


5,000,000 and 10,000,000 persons. Even allowing for a 


?.0* of overlap of names on mailing lists already used with those 
on such rented mailing lists, the operation and effect of the 


statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Fur.her, in this connection, we note that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having name; and addresses on such list 


printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to he mailed 


is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 


f) 
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wl iO had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 
herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to he printed out anew at least, once every '10 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 
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Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
mailing labels was abandoned by defendant in 1970. Thus, 
the law unreasonably and substantially iJlegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that, the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jones, the 

computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 

only way to prevent second mailings was to so program the 
computer that all. persons with the same last name at the 
same address should not get: mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. bevy. Esq., who at about that time 

••Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
id - ' those who have bought from us, as to whom the l'.uuleciug J am 
does not apply, Of. [*ont~U Ro o ks, Inc , v. baited fital-.es Vos ta l 
Service, 328 K. Supp. 297 (K.I).N.Y. 1971). And in any event we 
have finally worked out a method Cor their use anyhow, so as Lc 
stiLl comply with prohibitory orders. 
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had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the Un iled 
States had upheld the constitutionality of the.Pandering Law 
though, as we no'ed, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 

has the same first five letters in his lust name -- even if such 
other persons had requested mailings from the sender, and oven 

if their first names were different and were in fact different 
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people. Thus, if one Murray Schwartz at 295 Madison Avenue;, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
ai that address the first five letter of whose last name are 
SChwA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 

A. The firsL five letters of the last name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus,' in addition to weeding out the names and addresses of 

the persons mentioned above, all persons within the zip code area 

(10017) whose last names began with SCHWA at any address in 
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that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 
such persons might be customers.-'' The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we wor< given was 1133 Sixth Avenue, 
since the numbers of the street address control. VJe have 
.thus succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address, a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 

(0.5%) which cannot be eliminated. (The Government, indeed, 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-40% 
of the cases. VJe note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us — and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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has made many errors in the tapes it supplied RAS under the 
Coldwater Amendment). 

I should perhaps also add that when we receive a 
complaint of a violation of a prohibitory order, wc once 
again feed the name and address of the addressee into the 
computer, even though in almost ail probability it is already 
on our tapes, and though the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a new 
address when the Postal Service had only ordered cessation of 
i is L I Lag to an old address). 

That our program seems to be working, is evident 
from the fact ilial in November, 1971, only four complaints 
were issued -- one of which seems t:o be explainable only by 
computer error, two of which were caused by Tost Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-E 
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Books, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition Lo the clear violation of its 
first Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgment, when rendered, could not have 

any practical legal effect upon Lhe then existing controversy. 
Indeed, there Is simply no cent voversy hr* re. 

To further note the good faith of defendant, 
we note that, ns already stated, Pcnt-R did aLtempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mall. Moreover, when 
the Goldwater Amendment came into operation, requiring that 

publishers disseminating sexually oriented advertisements must 

* This does not take into account persons In the Armed Feres 
who may be deprived of mailings ,i l would seem that one person 
named "Smith 1 ' or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a re: - , pec Live 
last name at such AH) address from receiving any mai l from u.->. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure Cor this problem. 
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subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long tine the 
only -- subscriber to that list, which subscription cost it 
$10,000 a year.” While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 
Iodoral Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 


dismissed. One of the modifications followed Pent-R's practice 
begun long before the statute was enacted or became effective, 
of giving a warning notice of the type of contents on an inner 


scaled mailing envelope. Pent-R Hooks , et al v. U. S. Postal 
Service, 328 F.Supp. 297 (1971). To further put this matter 

In analyzing the first sucb list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 27 0 of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.3 
children per adult name, then some 57, on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 



407a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 


in context, we note that: although some 200,000 prohibitory 
orders were issued against Pent-U, only approximately 7)0 
complaints were ever made under the Pandering Law, according 
to the estimate cf our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 


0.3757, at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 1% 

(0.0257,) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 
• * 

become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
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have the Court issue a useless order -- and an unconstitutional 
one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe tht we have raised substantial 
ions as to constitutionality in trio operation and 
c [feet of the Pandering Law -- not involved in the Rowan case 
, which must he faced if this Court is to issue m order. 
Succinctly stated, it is a fact that the law cannot he complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should he so construed in this case as to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 
system s working. What more does the Government want from us? 



409a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

Our standard of attempted compliance, our actual rate of 
better than 99 3/47. compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

I .understand that according to the purported 
so called certified file in this case, the purported return 
receipt for the administrative Post Office complaint is dated 
However, as noted above, it was our practice and remains our 
practice to stamp or otherwise indicate on the envelope in 
which the complaint was contained, the date of its receipt by 
us. The date of its receipt by us, according to the envelope, 
which will be annexed hereto, is July 25, 1969, though the 
date of receipt according to the purported return receipt is 
July 24, 1969. If we are correct in our date of receipt, 
then it is patent that the demand for hearing, which our 
attorney's affidavit indicates was sent on the date it bears, 
was sent in time, and that we were improperly denied a hearing 
before the Post Office Department in this case, a default having 
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been taken wit' out just cause. This raises an issue of fact 
warranting a trial. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted summary judgment dismiss ig the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 

Sworn to before me this 

day of November, 1973. 


Gl! SOM SAFD r 

Notary P »bl. * of fl-’v/ York 

No. J7 

Qualified in Kirqt u. ;r .ty 
Jbinmiuloo Lxpres March 30, 19 
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Your subscription to Popular Photog¬ 
raphs ts maintained on one of the world's 
most modern, efficient computer systems, 
and if you're like 99% of our subscribers, 
you'll never have any reason *o complain 
about your subscription service. 

We have found that when complaints 
do arise, the majority of them occur be¬ 
cause people have written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under "William Jones, Cedar Lane, 
Middletown, Arizona," and you were to 
renew it as "Bill Jones, Cedar Lane, Mid¬ 
dletown, Arizona," our computer would 
think that two separate subscriptions 
were involved, and it would start sending 


you two copies or Pgpuus Photography 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include: John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead tc difficulties. 
For example, to the computer, 100 Second 
St. is not the same as 100 2nd St. 

So, please, when you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag- 
azine-or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly. 


ft© 






No. 4/4 • Loose Leaf 

"ILKON F/NIKKORMAT 
AKD3C0K OF PHOTOGRAPHY" 

By JoMph 0. Coop«r & Joseph C. Abbott 

• 3rd revised edition 

•'—■ » _ . I s • Over 400 pe«;es 
. • tar^e 7" x 10" format 

*, • Moro than 700 pr.otos, 

T ; charts & diagrams 

•- • .irj* ( • Accuracy approved by 

Nikon 

• Covers every aspect ot 
Nikon and Nikkorrnjt 
models, and accessoi<e» 

• Supplements available- 
/ for continuous up Jatin,. 

— _ S17.SC 

No. 659. 

i le:ca k’id leicaflex way- 

_. — -j* ^ By Andrew Matheson 

-- • latest rivlscj edition 

r • 495 paso. 

- : uJ • hundred! of photos, 

Ti-'f* ' illustrations, diagrams 

• and charts 

• C.overs all latest models 
& accessories 

. : __ • Including the Leica M4, 

,.J and U caflex SL 

_ $10.95 

HASS2,:iAD WAY” 

By H Freytat: 

- , • Latest edition 

• 419 pages 

• Profusely illustrated m 
B. & W & lull color 

• Includes all latest 
models, lenses, accessor 

>, ies & older models 


$. 3.95 

OIO P.'ESTioE CAMERA MANUALS 

S2Z. Conti* Way Oy Frtytai . $ 9 90 

619. Tnt Contailt* Way by Frayuc . 11.35 

•37. Tt.i Lite* Book jy Kisulbach. 9.95 

938. Thi Uicillw Boo* by Kiuiibach. 9.95 

132. Minoi Manual by Caspar. 7.95 

875. Retina Raflaa Way by Mannbum. 11.95 

883. Retina Way by Croy. 11.95 

887. Eli Bask by Wurtt . 5.15 


No. 688. 

"THE Honeywell PEf’TAX WAY" 

By Herbert Keppler 

Editorial Director & Publisher of Modern Phototraphy 

s Lateil revised edition 

• More than 350 pages 
• s B. & W. 4 color photo 

•• •'!' v sec,io,u 

• » • Covers all Pentax models, 

accessories & equipment 
' • Including Spotmatic, H3v, 

Hta, previous models, 
and motor drive system 


$ 11.95 


No. 677. 

"THE ROLIEI WAY" 


By L A, Mannheim 

• Latest revised edition 

• The only source of data on 
the full range of Rollei 
cameras, accessories, ma 
terials & technique* 

• Covers all major subjects 
such as animals, children, 
close ups. color, copying, 
nudes, portraits, sports, 
theater, underwater, etc 

• Photos, tables & diagrams 


$ 12.95 


MAIL COUPON TODAY! 


t Popular Bookstore of Phoxography. Dept PP 271 
| yi5 Broadway. N Y N Y 10010 

| Send me these Camera Manuals: 

I No -- No . _ . _ No , . _ 


Enclosed is $- . _ in {”] check or Q money 

order Add 35f for shipping & handling on oiders 
less then (10 00 NY residents add applicab o 

sales tea 


4»r«trr<* fur flM.uu or iiiwrr i*<sipaltt in 

l s a. at (‘atiMilu. Ail«l luv fur utviHRo ih'llnry 
(chrt*|i( AlYI/i'Tui. TIhtw ininudi *tr «Uu ivail* 
eiiU* frib*n >wui favoru* |il«olu iU*»Wr .»r Imukitun- 


NEWSFRONT continued from pays 14 
in convention here that Kodak is tri .1 mar¬ 
keting threc-.solution process fur color 
prints. It may replace present fivc-so.ution 
process Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent." 
has bleach-fix that is “completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery.” Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of MOD;. He said 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po¬ 
tential pollutant. 

New York —Our man Rothschild to 
speak at communication parley Among 
panelists at 15th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photography's, senior editor, Ncr- 
man Rothschild. Other participants at 
meeting, slated for April 28-30 at U. of Mi¬ 
ami, Coral Gables. Fla , include Gilbert M 
Grosvenor, editor and vice president of 
National Geographic, Erich Hartman of 
Magnum; Richard Grossman, president of 
Grossman Publishers; Tony Vaccaro of 
Look-, Inge Morath, free-lance photogra¬ 
pher and wife of playwright Arthur Miller, 
Burton McNeoley, undersea photographer 
John Schearer, free-lance photographer. 
Larry Schiller, film maker. Paul Hue. pho¬ 
tographer from Holland. Martin Du.Vy, 
manager of design and media for A T.OcT 
Co.; Marcello Ablaza, official photogrr 
pher to the president of the Phillippim 
Dr. Wesley Clark, dean of the Scm>«.. 
Journalism, Syracuse University, ami Jolt. 
Olson, staff photographer of Life. Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York — V/ith deep regret. we note 
the following deaths: 

Charles Ratio, founder and president of 
Rapho Guillumette photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered w ,rk of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG. He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph- 
ic Image 

A. Aubrey Hudine, photo director ul I he 
llaltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of his best 
pictures appeared in My Maryland 

Kyoichi Sawuda, U.P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 fo. .ciure of Vietnamese mother 
fleeing enemy attack. O 

POPULAR PHOTOGRAPHY 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 


FILED 

i\ cur.. ^ ofi ice 

UNITED STATES DISTRICT COURT S Di >1 1 ; ( I cos ill fp. \ y. 
EASTERN DISTRICT OF NEW YORK i 

_-fc _ i'^L 2 41974 * 


UNITED STATES OF AMERICA, 


-against- 


T IMF A.U 
P.M_ 


PENT-R-BOOKS, INC., 


Defendant. 


X 


.72 C 580 

.(HARTER) 

MEMORANDUM 

and 

ORDER 



i 


I 

i 

i 

i 


Appearances: 

LLOYD II. BAKER, Esq. (DAVID G. TRAGER, Esq., 

United States Attorney, of Counsel) for 
Piaintiff 

3 . 

HERBERT MONTE LEVY, Esq., for defendant 
DOOLING, D. J. 

In this action to obtain an order commanding compliance 
with a Post Office Prohibitory Order issued under 39 U.S.C. 

I 

§ 3008 (formerly § 4009), the plaintiff has moved for sum¬ 
mary judgment on the Iministrative record, and defendant 

l 

has cross moved on affidavits. The principal objections of 
defendant are those raised and disposed of in 69 C 1362, 

72 C 609, 60 C 1290 and 72 C 588, and what has been said j: 
those dockets need not be repeated here. 

Particular to the present case is the narrow point 
that the certification of the administrative record is 
inadequate. There are two "certificates." One certifies 





/ 


415a 

MEMORANDUM AND ORDER BY DOOLING, D. J. 

2. 

that a sheaf of papers attached to it consists of true 
copies: the copies attached are the familiar round of 

first-mailing, request for order, order, receipt for ord-r, 
second mailing. Complaint, and receipt for complaint. A 
second, later-made certificate, certifies that the attach 
document is a true copy of a document in Post Office custc< 
and identifies it as a Postmaster's Order finding mailer 
in violation of the Prohibitory Order in "P.0. Docket 
R8-DM-57 (G.Harter)." Attached is a copy of such Order 
in the familiar printed form. 

It is not suggested that the papers furnished under 
the "certificates" are not true copies, or that they do nof 
correspond with defendant's own records, or that any pap r 
relevant to the case is missing from the sheaf of papers 
as presented. The Post Office could indeed profit by 
using a form that adopted the scheme and the clear, complet 
and succinct language of Rule 44(a)(1). But its failure 
to have done so is not an answer to a motion for summary 
judgment. See 28 U.S.C. § 1733(b); yf. Wynne v. United 
States . 1910, 217 U.S. 234, 246-247; United States v. 
Merrick . 10th Cir. 1972, 464 F.2d 1087, 1092-1093. 

It is, accordingly. 
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ORDERED that the plaintu f 'r motion for : ui..;»ary 
judgment is granted and defendant's motion for summary 
judgment is denied. A separate judgment form ha: been 
approved for the Clerk's entry. 
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FILED 

!\ Cif'.'-ni t 
U. a. I>iSIK‘( ’ C ,v ‘'i f D X Y. 


UNITED STATES DISTRICT CM'-URT 
EASTERN DISTRICT CF NEW YORK 


UNITED STATES OF AMERICA, 


-against- 


J’OL 2 4 1^?4 

--x 

It'll A M . 


.72 C 580 

(HARTER) 


PENT- R- BOOKS, INC., 


Defendant 


X 


JUDGMENT 



This action catne on for nearing on the cross-motions of 
the parties for summary judgment before the Honorable John F. 
Dooling, Jr., District Judge, and the motion of plaintiff 
having been granted and that of defendant having been denicc 
in the decision duly rend.red, it is 

ORDERED and ADJUDGED that defendant PENT-R-BOOKS, INC., 
its agents and assigns (1) refrain from any further mailings 
to R.GALE HARTER (G.HARTER), 1511 East High Street, Davenport, 
Iowa 52803, or intended for the indicated address by any 
variation of addressee designation, such as, but not limited 
to, occupant, householder or resident; (2) immediately delate 
the above-named party from all mailing lists owned or con¬ 
trolled by it, its agents or its assigns; and (3) immediately 
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abstain from any sale, rental, exchange or other transacts 
involving mailing lists bearing the name of the party name 
above. 

Brooklyn, New York 
July 24, 1974. 




UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF NEW YORK. 


X 


UNITED STATES OF AMERICA, 


Plaintiff, 


V. 

PENT-R-BOOKS, INC., 


Defendant . 


X 


CIVIL ACTION NO. 72C 581. 
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72C 581 


DOCKET ENTRIES 

_ 1 BOOKSWC. 


FILINGS FHOCILDINLS 


AMOUNT 

Wl PjRTtn ' N 
t MCA UMtNT 
Nl TUKMK 


5/5/72 Complaint filed. Summon^ issued. 

_ ' / 

5-26-72 Summons returned apri filed . Deft arv d e j J G 5-7 2 . _ _ 

9-27-73 Pltff's notice 6f aotion ret 10-15-73 and Memo in support of 
notion for summary judgment filed. 

Notice of cross motion and memorandum ins upport of deft's 
cross motion for summary judgment filed. 


lJS5j 

2 


3/4 


11-29-73 


By DOOU7TG, J. - Memo r andum & order dtd^ 7-29-74 granting pit 
motion ^or summary Judgment & denying deft's aross motion fil< 


* r 1 


7 - 30-74 JUDGMENT dtd. 7-29-74 ordering deft to refrain from further 
_ mailings "e 7.J. Valsh etc, filed. Copier to at.tys 


9 -19-74 N otic e of app eal fil ed. Dupl i cate mailed to C of A & pltff. n 
-1-8-75, Scheduling Order ill from the C_of A_ filed— _ V 


i j 






/ - 
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COMPLAINT. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 
- against - 
PENT-R BOOKS, INC., 

Defendant. 


Plaintiff, UNITED STATES OF AMERICA, by its at¬ 
torney, ROBERT A. MORSE, United States Attorney for the 
Eastern District of New York, complaining of the defendant, 
alleges: 

1. This Court has jurisdiction of this action 
pursuant to Public Law 90-206, Sec. 301 and Title 28, U.S.C., 
Sec. 1345. 

2. The defendant is a New York corporation 
having an olfice for the conduct of business at 203 Kings 
Highway, Brooklyn, New York. 

3. On or about April 16, 1969, defendant mailed 
or caused to be mailed through the U. S. mail to W.J. 

Walsh, Paramus, New Jersey (hereinafter referred to as 
"addressee") material offering for sale certain advertisement 
for Photographic Manual of Sexual Intercouse. 

4. The said item was mailed from Brooklyn, 

New York, within the Eastern District of New York. 



COMPLAINT 

Civil Action 
No. 





421a 


COMPLAINT 


5. The above-described mailing consisted of 
photographic advertisements which the addressee believes 
to be erotically arousing or sexually provocative. 

6. The addressee reuuested the Postmaster 
General to issue an order directina defendant, its agents 

or assigns, to refrain from further mailings of such 
material to him. 

7. Upon receipt of this request and pursuant 
to Public Law 90-206, Sec. 301, on April 24, 1969, the 
local Postmaster, by order of the Postmaster General, is- 
sueu Prohibitory Order No. 7207, which ordered and directed 
defendant, its agents and assigns, to delete his name from 
any sales or transactions involving lists bearing his name, 
effective 30 days after receipt of the order. 

8. A copy of the order was mailed to defendant 
by registered mail on or about the date it bears. 

9. Thereafter, the Postmaster General had reason 
to believe that defendant or someone acting on its behalf 
violated the order. 

10. On or about June 28, 1969, in violation of 
Prohibitory Order No. 7207, defendant, or someone acting 
on its behalf, mailed or caused to be mailed through the 
United States mail to the addressee, material such as that 
described in paragraph 3 of the complaint. 
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11. On July S, 1969, the local Postmaster, 
by order of the Postmaster General, issued a complaint 
advising that evidence had been received that defendant, 
or someone acting on its behalf, had violated Prohibitory 
Order No. 7207, and advisinq defendant that any res¬ 
ponse for hearing had to be fried within 15 days. 

12. A copy of the comnlaint was mailed to de¬ 
fendant by registered mail on or about the date it bears. 

13. Defendant did not request a hearing or other¬ 
wise respond to the complaint. 

14. On July 25, 1969, a determination was 
made that defendant or someone acting on its behalf had 
violated Prohibitory Order No. 7297. 

15. A copy of the determination was mailed to 
defendant by registered mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Law 90-206, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to comply with tie order. 

WHEREFORE, plaintiff, UNITED STATES OF AMERICA, 

prays: 

a. That the court enter judgment herein requir¬ 
ing defendant, its aqents and assigns, to comply with Pro¬ 
hibitory Order No. 72u7, and more specifically, that 
this Court order and direct defendants, it3 agents and 


/ 
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assigns, in conformity with this order to cease and desist 
from making any further mailings to the designated addres¬ 
see from all mailing lists owned or controlled by defendant, 
its agents or assigns, and to refrain from selling, renting, 
exchanging, or engaging in any other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court qrant to plaintiff such other 
and further relief as may be just and proper. 


ROBERT A. MOUSE 
United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza East 
Brooklyn, New York 11201 

By K f&-/ x ' ' ■ 

Lloyd II. Baker 
Assistant U. S. Attorney 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--------- - - - - - - - X 

UNITED STATES OF AMERICA, : 

Plaintiff, : 

- against - : 

PENT-R-LOOKS, INC., 

Defendant. : 


- X 


NOTICE OF_ . MOTION 
72 C 581 


PLEASE TAKE NOTICE that upon the annexed certified 

copy of the record of the proceeding in the Post Office 

Department, and upon all the pleadings and proceedings 

heretofore had herein, the undersigned will move this 

Court at a term for the hearing of motions to be held at 

the United States Courthouse, 225 Cadman Plaza East, 

* *1 

brooklyn, New York, Courtroom 8, on the / day of 


O'-', 1973, at o'clock in the for e noon of that day, 
or as soon thereafter as counsel may he hoard, for an order 
pursuant to Rule 56 granting summary judgment to the 
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plaintiff, and for such other and further relief as to the 

Court may seem just and proper in the premises. 

Dated: Brooklyn, New York 

» September * , 1973 

ROBERT A. MORSE 
United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza East 
Brooklyn, New York 11201 

By. 


LI.OYD II. bakeTT 
Assistant U. S. Attorney 

TO: 

HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 
UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 


19 


C E R T I F I CAT I ON 


I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



p. Ziebnrth 


Thomas A. Ziebarth 

Acting Assistant General Counsel 

Mailability Division 


POD Form 2159 
Sep. 1969 
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POST OFFICE DEPARTMENT 

ORDER 


In the Matter of Violation of 

Prohibitory Order No_ T2SBL 

Issued Against 

P UB-a^ Q&S ___ __ 

p. 0 . M 1555 _ 

mot TROT T . M 017 _ 


P. O. Docket NoMb^Z2DZsl34 


and agents or assigns , pursuant 
to authority of Title 39, U. S. Code, 
§4009. 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. i 

UZK*'! 7 K »E 1 JEH 3 ST ©7103 


City 


State 


ZIP Code 


/ y \ 

[POSTMARK] * , “ 

Dated: f \ 


& 

1359 


POO form 

May 1968 


2154 
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INS! RUCTIONS TO DKiVthlNG EMPLOYEE 


I | 


f k. •* v l ^ 


> I 


Deliver ONLY 


I. ‘ !o i^msci 

• n ices) 


K EC;-. ITT _- 

?' «•/»'. t tv.rr.l i:l\1 below. 



oi-1»— 
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POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No_ 7307 

Issued Against 

_ 

P. BOX 1555___ 

:rew icttK ht wm7_ 

and agents or assigns. 

On behalf of: 

*r. ». J. -_ 

Complaining Addressee 


P. O. Docket No. il 


On lh« 2j ft h tll 'V of_Apr il 19 (f) you received , rohlbilory Order 

No.._ n jyy_. copy of which is attached hereto, issued against you and your agents or assigns 


under authority of Title 39, U S. Code, §4009, upon request of the above-named addressee. 

Evidence has been produced that the above-coptioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

I . By further mailings to the addressees listed in the order. See Exhibit attached hereto. 

2. You failed to immediately delete from mailing lists owned or controlled by you or your agents 
or assigns the names of the addressees listed in the order. See Exhibit attached hereto 

3. You or your agents or assigns hove sold, lent, exchanged, or made other transactions involving 
moiling lists beoring names of addressees listed in the order. See Exhibit attached hereto 

4. Other (specify): 


[Strike inapplicable Items]. 

Any response to this Complaint or request for a hearing with respect thereto must be filed, in 




(Address) 


_ , within fifteen (15) doys ufter receipt of 

this ComipjaTnt^Attockod Tierefo is copy of the Department's Rules of Practice relative to answering 
this Comploint and requesting a hearing in the matter. 


JUU \ 

[POSTMARk] 8 

' I960 


Dated: 


Postmaster ~( 

TO* ,T ;’<rT'H J.\r r'.r.'jJi: 


City 


\T< jKb-Ji: 


State 


ZIP Code 


POD Firm 

May I960 


2153 












CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 





I 


«• 


■J *,ot. (I»..* r Mri I ' *.»■! 


77.it < nv* I ; i- emit jint an l NS< >11 I i I f> II M S H? A110 FJ'Pnit PF 
f* r • »!r to A'Julii Only, a nr** mfiu-'f manual. If y«»n <1o nM 
ui-.li f It »t r: mI or if v f * , i rtof f»vif arr «>f 2\ yrMt, f»0 NOT OFf S' 
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Lcdkt q gttsttaasfr i 

lh»s in ilie hc»l done book of its kind I have ever seen I was 
iiMUirucd .ib»*ut the If .ink way in which the photographs 
•irpH ted the various portions ol sex, but the publishers assure d 
me dial tins book WniilJ be offcictl only to adults " l)i. T M I 

I hi\ is the first iii.tiiugc manual I’ve yen that didn’t lira! 
around the bush.’* Mr. W K New Yolk C’lty, 

I his book gave us a whole new outlook on sexual possibilities 
wo never knew existed ” Mr t V Mis J.k , Los Angeles. Calif 

I wish this book had been published 1 2 ycais ago when we were 
fust ttufiied '* Mr. Sc Mrs. A.S., New York City. 

”1 only wish I had seen this book early in my mamed blc My 
uuiiufc finally failed for just those reasons wluch are covered 
"i chapter Seven of this book. If only I had known what this 
b»*ok now makes so clear ** Divorcee who was asked to comment 


NW expev t to be married in a lew months We feel that this book 
mil help gel us off to a good start in sexual matters Thanks very 
n ncli." 1. It A C K Chicago ||| 
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A »* * * the final ehaptri just complete a lew short weeks ago Till 
IIIOKX.KNPMIC MANUAL Ob SEXUAL INTERCOURSE ,s 
M.c 1 1 »est most up-to-date vs manual on the market It is the wx 
i todjv which is presented to you. this is no ounpil.ilinn ot 
.in.ient wisdom People change, even the techniques of vx 
change llus is today s guide lo sexual intercourse written lor 
: -djs s people' We ask you to review the table of contents 


Pielaee 

( haptet I . .History of Sex 

< hapter II. Dimensions of Sex 

( haptet III ..Philosophy of Sex 

<• iptci IV. . You and Sex 

s ’uptei V. Male and I mule Sex Organs 

( haplet \ I .Art of Love Making 

( 'laptet ^ II Portions for Sexual Intercourse 

( . .pier \ III Fcm.rie Oral Anal Sexualits 

( '• ipler l\ . . . . Male Oral-Anal Sexualits 

t hapter \ female Technique for Satisfying the Mai 

( f apter \l Male i echmque for Satisfying the I em.il* 

<’! iptci VII Sexual Intercourse Iiiifiii; 

Mcnstration and Piegii.uu \ 
t f ipter Sill Satisfying Subsiitiib 

< t iptci MV Sexual Intercourse for Hie Old 

III nnd llumlu ipped 

<t iptci W ( onipiling Your Own HantllHMik 


Wc xeittute to surest that no three books taken as one. oflci the 
complete coverage of tins single volume 1 he above table ot 
x or ten tv but suggests the scope of what is olfcted I ach chaptci 
is •• model of clarity of down-lo-caith language wlmh takes you 
usually to the heart ol the miller "This hook was not wntlcn 
tor the pioicvsion.il. although wc fully expect that many 
pti'tcvviotijls will insist upon fiaving a copy of this book hi a 
prominent position on their bookshelves 


Tho*«* wlm are considcimg m.image will waul a uip> ol tins 
h>H>k Those who arc uiaincd md arc just beginning to hnd • 
certain tedium in their c«muubial bed will want to seek here lor 
vita! answers to their problem. Those who arc ill, old, ot 
hand*apped wdl realize that their sex life need not be the 
gnawing, frustrating problem it now seems to be 

Pcthaps you have feelings which you think are unnatural, even 
abnormal Yet your sex nature tries out fur fulfillment Which 
way dull you turn’’ What can you do* You can read this book 
«»’d fmd th# answer 


i- - . J 

TRY IT IM)NT IUJY IT Will. out money tuck i.itei* 

Wc. .is the publisher. li.ivt put a great ilea! ..I lime, morcy and 
effoil into Hu book Wi have strong h clings jboul Ihl. book We 
teel llm bool lias long lieen net Jed in out society ■ t ., s nal 

contusion iiiul in.d.idpislmciil We led this I will I'.- ,,| 

immense value to tlioiis mils of men anil women 1 u comm. e you 
ot out smcetiiv .out of ihe lailti we have in tins maivetm. book 
we make Hu- simple, straightforward guarantee In you I Inter a 
copy of Mil HIIOIQ4.KATIIIl MANliAl Of SI SIIAI 
INTERCOURSERead il Have your wife read it If aflci 
tending this book, you do not feel powrilul in yum new 
knowledge of sex, d you and youi partner ate not enjoyim; new 
heights ol scnu.il excitement and plcasuic simply reiuiu Hie 
book. I vris penny ol your purchase prue wdl lie immedialrly 
refunded Wtul could be fairer Ili.it> that 1 You have noiliiiig lo 
lose but Hie lew niomeiils il lakes In fill out and in.nl Un¬ 
enclosed or tie i lorm II ses is an important pail ol youi Id. you 
owe il lo youisell and lo youi sex partner lo lake .id.aul.nv ol 
llus piiineenii,: hook ot sexual knowledge And only on..- will 
you have Ihe opporlumly lo lake advantage ol ibis mimes ivmg 
pie piibbc.ilion special oflei Please ai l today A postage paid 
ispjy, envelope IS cmlosed foi youi convenience' And please 
remember you aie trying not buying, Imuii*: d you air 
dissalislicd 1 01 .my reason, your money is relumed wiilinut 
■ pieslion oi delay' rie.i-a- oidei loday' Uolli yon and youi wil, 
will be glad ih.il you did' 


-3*n 





When il is published, HIE PIIOTOf.R AIM IK MAM Al Ol 
SEXUAL IN I EKt'OURSE wdl sell loi and »l lli.it pose 

il wdl Ire a I .nit a si n bargain Hut now, in a special pre piililic.iiion 
olfei, you can putdiaic Hut firsl-ol-.r kuid hook fm only yiok 
and save Jf lor a Imited nme only This s|>ciial pie pid lic.ilHiii 
offer will not tie icpeaied again You have one ■ hance and out 
chance only lo lake advantage of tins ticmcndou- olfei 


TTiV' ^ xj r-.i7i7TT< 

•j ■ itaai/a- v •»=fc isteit •: c-1 * 


YOU MUST HE OVER THE Af.E Ol 21 Yl AK.S 
ORDE R No books will he slopped In unman h d tinin-’ 


I 

l 

1 

4 

IO 


USE ENCLOSED ORDER I ORM AND POSI At.I PAID I NV 1.1.011 


PI NT H BOOKS. INC P.O Uox 1556 
(tr.inrl (.antral Station Now York, N Y 10017 
Gentleman 

l iicIovnI pltnvr find $ 

1 |Cath I 1 Check | I Money Order 
Please rush me in plain sealed wrapper _ lq|>h «»f I ha 
Photopraphir Manual Of Sexual Intercours- at *hi* rittcinl 
pre publication price of $0.08 

I understand that I may return the book within 10 days .titer I 
receive it for an immediate refund of the purchase price 
I hereby replevin! that I am over the age of 71 years am! I njvri 


signed to that effect below: 


E^F** . 

signature 


'’mil N.im . . . 

A »« 

Address. . ... 


City ,_ i _. . . Stale . . 

Zip 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 


In the M«>ter of 



Mailer 


F.Q« J 


\ 


T0I1K. P.T» 10Vi7 

and agents or assigns 


PROHIBITORY ORDER 
NO _7207 


WHEREAS, we were furnished a mailing piece containing advertising matter which you mailed or 
caused to be mailed to 

Mr. W. J. Walsh 64 __ 

(Name of Addressee) 

106 Arnct Pl. f Parenaus, M.J._ 07652 

, Address) 

and 


WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions <>t Titli 
39. U S Code I00 1 ' a copy of which law is printed on the reverse side hereof, directing you and your 
agents or assigns to refrain from making any further mailings to him |and his minor < hildren residmg 
with him who have not attained their nineteenth birthday|. 

NOW . THEREFORE, pursuant to the cited statute, you, your agents and assigns, are hereby ordered 
(1) To refrain trom any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to. occupant 
householder, resident, boxholder. postal patron, rural route boxholder, and local, effective on the 30th 
calendar day after receipt of this order: 

_-- 


aptress_ 106 Araot - 

(Street) 

__Israaift_ _IJ*— 

(City ) (State) 


_QC 07652 

(ZIP Co de, 


• To immediately delete the above-named parties from all mailing lists owned or controlled by vrni 
or your agents or assigns. 

ti) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
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S. POST OFFICE ORDERS 


POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 



W. J. Walsh 


(Print) 


_ , addressee |parent of 


minor addressee] of the enclosed mailing from Books, 


Brooklyn, N.Y. 11223 


Inc . J 1 . 0. Box 81 
(Print) 


, consider this mailing to 


be a pandering advertisement which offers for sale erotically arousing or sexually provocative matter. 

Accordingly, under the provisions of Title 39, United States Code, §4009 I recuest that the above- 
named mailer, and his |its J agents or assigns, be directed to refrain from making any further mailings 
to me [as well as to my below-listed minor children residing with me who have net attained their nine¬ 
teenth birthday]. 



1 Vkok 


4/18/69 


Signature 

Am ot Place 

Street 


Date 


Paramus, N.J. 


07652 


City 


State 


ZIP Code 


NAMES OF CHILDREN 


BIRTH DATE 


NOTE: This notice must be accompanied by the objectionable adverti ement and the envelope, or other 
mailing wrapper, in which the advertisement was received. 


POD Farm 

May 1968 


2150 








- 
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UJ 


/. »S 

4 ~ , v3> 

PENT-R 

BOOKS 1MO 


P. O. BOX 81 
BROOKLYN, N Y 11223 



-> •* m.w 

b <• A *».£ I 


CL A3 3 IW1ASL 




R J 


PERSONAL 



This envelope contains an UNSOLICITED ILLUSTRATED BROOfURB 
offering for sale to Adults Only, a new marriage manual. If you do not 
svi'h this mail nr if you are not <v». the tec of 21 years DO NOT OPEN 
Tli'S LhTVLLOPE! Simply mark this envelope ‘'REFUSED", sign youf 
initials anJ return it to your mailman. Upon the return of this envelope, w# 
ViU end, ..if to remove your name from our mailing ii‘». Thank You. 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 



l lux is »Ik best done book of tis kind I luve cvor seen I wan 
viiiviiu-d about the frank way in which the photographs 
vlrpktrd (he various positions ot sex. but the publishers assured 
me that this hook Would be offered only to adults ” Or. T.M.E. 

lhi< is Iho first marriage manual I've seen that didn’t beat 
aiound the buslt.** Mrs W R New irk City 

**lho bo.>k gave us a whole new outlook on sexual possibilities 
v e never knew existed.” Mr A Mis J k . I os Angeles. Calif 

I wi\|» tins book had been published 12 years ago when we were 
fust married ’* Mr A Mis. A S . New York City 

I *»nl\ wish 1 had seen this book early in my married life My 
nuni.i^e finally (ailed tor just those reasons which are covered 
in ihaptei Seven of this book If only I had known what this 
b>.vk now makes to cleat .** Divorcee who was asked to comment 


W* c\j»*\ t to be married m a few months We feel that this book 
w.ll help get us off to a go.»d start in sexual milters Thanks very 
much * I It kl'K.I Imago, III 


l. ± 



wwrbiA' - 


] 


2XS r*Ul.l. OK ONTLNIS 


With ti e tuial chaplet just complete a lew shot! weeks ago. Till 
PHOTOGR APHIC MANUAL OE SLXIIAI INTERCOURSE .s 
•he I ivsf most up to-date sex manual on the market It is the %* x 
I r.'djv wlmh is presented to you. this is no compilation of 
•n* »ent wisdom People change, even tl»e tcclumpies of sex 
th.uige I Ins is today's guide to sexual intercourse written I'm 
:.kJj> \ people' We ask you to review the table of contents 


I’rotive 

t I jpici I . .History of Sex 

( hapter II .. . .. Dimensions of Sex 

l tupler III ...... .Philosophy of Sex 

< ipter IV ... . . .You and Sex 

t ' iptci V . Male and female .Sex Organs 

( uptci \ I ...... .Art of Love Making 

C l .iplet ^ I* Positions for Sexual Intercom* 

i \iapter \ III fem.de Oral Anal Sexuality 

( i jpici l\ Male Oral Aiul S« xualits 

t haptet \ I rmake Technique for Satisfying the M. I 

t • apter \l Male Techmqne for Satisfying Ihe I cin.il* 

t ' apiei \ll Sexual Intercomse During 

Menstration and Pi* gnait* > 

< ' tplei Mil SatisfyingSitltsltltil. 

< it igU'i \|V Sexual Intercourse l«n the Old. 

Ill mid llnndu app* d 

( i .pici \V < onipilmg Your Own Handbook 


A. vcnltiie lo sug)' >t lh.it n*» tbit c luniks taken ax one. ollet lh< 

• unplrte i.iverag ol .In- single volume. I lie above table ol 
.mi tents hjt suggests the c.*|h *»l what is offered, tacit chaplet 
- m.»d« 1 «*.* clan!. I Jo.u. .ovailh language which takes you 
iio udly to the he...( o: Itu .nailer Tilts book was not written 
.• h the piot.*vtioiial. ittl.vil.i. wc fully expect that many 
nr ..sMc.. j lx wdl iii'.tsi upon i.jvmg a copy of (his book in a 
primnnent position »*n th.*tr bvkshclvcs 

Ih»*se w ..’ are v or. *iJc ring ..nuage will want a copy oi itus 
b»x»k fhose who arc maffuJ nd arc jus! beginning to lirnl a 
k ert4in tedium in their connubial bed will want to seek here lor 
sdal answers to their ptohk ru (hose who are ill, old, or 
handicapped will realize that their sex life need not be the 
gnawing, fius'iating problem it now veins to be. 

Pcilups you have feelings whn.li you think arc uniulur.il. even 
abnormal Yet your sex nafun .tics out for fulfillment. Which 
way shall you turn** Wh it can vou do’’ You can read this book 
and find the answer. 


L--- -A ■■■- --J 


TRY IT . . DONT BUY IT . With our money hack >• lei' 

Wc. as the publisher, have put a great deal of time, money ai d 
elforl into this book We have strong feelings about this book Wc 
Iccl this book has long been needed in out society oi scxu.il 
confusion and maladjustment. We feel this book will be ol 
immense value to thousands of men and women l o convm.. you 
of our sincerity and of the faith we have m this marvelous hook, 
we make this simple, sliaighlforward guarantee to you Order a 
copy of THI PHOTOGRAPHIC MANUAL Of SI XUAL 
INTfRCOUKSC.” Read it Have your wife irad if II after 
reading Ihr. hook, you do not feel powcilul in your new 
knowledge of sex. if you and your partner are not enjoying, new 
heights ol * xii.il excitement and pleasure, simply return the 
book livery pennv ol v»*m purchase price will he imruedulrlv 
refunded What could he f iner than that 7 You have nothin,-. in 
lose hut the lew moments it lakes to fill out and innl ihe 
enclosed ordei form It r\ e. mi important p.ui «.| y.»ui lit* vou 
owe it lo yours. It anil to y.*ur sex partner to l.tke advmf.-gc ol 
this pioneering hook «»l sexual knowledge And only • i • <• will 
you luve the opportunity to take advantage of this nion. v sivmg 
|>fC publication s|>ecial oflcr Pleas*’ a* 1 today A posl .g. paid 
leply envelope IS enclosed for your convenience' And phase 
rememhci, you arc trying, not buying, he* ause if v«m arc 
ilissafislied lot any reason, youi money is uturiicd withoiil 
question or delay 1 Please order today' Both you and \om wdr 
will be glad fl at you did' 


- mmmr 


iii£ 


- - ^ 


When it is published. Tilt PHOTOGRAPH!! MANU\t Ol 
SEXUAL IN 11 ICCOURSr will sell foi $12 ‘lb. and at that price 
it will Ire a lantasliv baigain But now, in a special pre publication 
offer, you can purchase Hus first -of a kind hook for only VV**K 
and save $ * f«u a limited lime only This special pre publication 
offer will not he icpcated again You have one chan. .' ami one 
chance only to take advantage of this tremendous oiler 



?Jlv I 


•Id SJ t*\V •.> ?l q.-.' 

•/iv 

i 


. iJj&’iSL M \iw • 'l l y** 

YOU MUST BF OVLR THE AGE Ol 21 YEARS 10 
ORDER. No hooks will he shipped lo iinmain«’<l numns 


USL ENCLOSED ORDER FORM AND POST At.I PAID I NVI I.OPl 


PI N I H HOOKS. INC P O Box ISh'a 
GrniMl (Antral Station Niiw v< *»k N.Y 1001/ 
ticntUman: 
f neloard plitaw find S 

1 I Cash l JChnuk | | Money Order 
Please ruRi m« in plain scaled wrapper cop., v 1 ho 

Photographic Manual Of Sexual Intarcouno'* at iImi -i-acial 
pre publication price of $9 98 

I understand that I may return the book within 10 ouys ..ftee I 
receive it for an immediate refund of the purchase pric.* 

I hereby represent that I em over the age of 21 years .in*! I have 
signed to thet effect below: 

. . 

pgnatcre 

1 Print Name .. Age . . . 

i 

| Address. .. ... 

i 

lCity . . .S.*.» Zip 
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DEFENDANT’S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 

EASTERN DISTRICT 07 NEW YORK 


UNITED STATES 07 AMERICA, 

P1 u i ^ , 


against 


x 


PENT-R-BOOKS, 


INC. 


» 


Defendant. 


x 


NOTICE 07 CROSS 
MOTION. 


Doc.cet No. 
72 C 581 


The defendant upon the annexed affidavits, cross- 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the 7ederal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 
issued in this case. 
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DEFENDANT'S NOTICE OF CROSS-MOTION 


4. To grant 
relief as to the Court 


such other, further and di T erent 
may seem just and proper in the 


premises. 


✓ 


SIGNED: 



HERBERT MONTE LEVY ' 
Attorney for Defendant 
295 Madison Avenue 


Mew York, Mew York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT 
EASTERN DISTRICT OF NS 


COURT 
; YORE 


A 


UNITED 


OF AMERICA, 
Plaintiff, 


ANSWERING AFFIDAVIT 
OF HERBERT MONTE 
LEVY, K:xr. 


-ngainst- 


Dockrt #7? C 581 


PENT-R-BOOKS, INC., 


Defendant, 


STATE OF NEW YORK) 

i ns • . 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 

says that: 

I an and at all times hereinafter mentioned 
luive been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-DOOKS , INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-motion for summary judgment. 

I an personally uml fully familiar with all the facts, set 
forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
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would be a useless order. As shown by the annexed affidavit 
of RICHARD S- SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and more so using every 
possible available computer technology, to insure that 
second mailings are not made Lo persons in regard to whom 
PO’ s have been issued. Indeed, L myself have asked the Justice 
Department representatives whom I met with on this ease on 
September :>i>, 1973 in Washington I).C. — Messrs. Schiff- r 
ar.d Coybil - whether tliey had any suggestions as to bow 
: . ■ client might take any better precaution to insure against 
violations, and they were silent on this score. IJor has 
the Assistant United States Attorney in charge of this case 
locally, Lloyd Halier, Esq., ever been able to suggest any 
additional precautions which ny client should take. 

Not. only has ny client taken every precaution to 
avoid the possibility of a second nailing, but my client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
in not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
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of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever bo deemed a 
contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

case, too, rs clearly : oof, and v;e cannot- see how then ■ 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though we note this pica in liar 
because of lack of jurisdiction, because of lack of case 
or controversy, nootness, and no threat or intent by the 
d--fondant to act illegally, wo now turn to other arp^ts 
of the matter. 

Irrespective of what we have set forth above, and 
what we set forth below, this case — along with all the 

1 -I *-• -t n #• /-» r b i -N f • k l 1 11 r 
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"If Lhc: Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorised to 
request the Attorney General to make application, 
and the Attorney General is authorised to make 
application, to a District Court of the 
United Staten for an order directing 
compliance with such notice." 

Thus, the Postnaster General must determine that 

the order given -- the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The oraer itself, a forn 

order, merely recites as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the ^tbove-captioncd Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

pre sented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant- 
had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 
a violation, and there could be evidence presented contra 
as well. Thus, there was sinply no determination required 
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by statute, but nerely a recital that a prima facie case had 
been made out.This is totally different iron a deternination 
having been made of a violation. 

Moreover, even had a deternination been nade, the 
statute required such a deternination to be made by the 
Postmaster General. The deternination here, such as it was, 
v:as nade by a Director of Administrative Services 
Wo are aware of no delegation of authority to a Postmaster to 
nuke such a determination, and for such a local official to 
nake a request to the Attorney General of the United .States. 

Yet that is apparently what happened here;. Moreover, if there 
v-erc any suck purported delegation pursuant to cither re<:ulati.o.n 
or rules, we know of no authorization for such delegation, 
end therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Lav/, 39 U.S.C. Section 4009, 

gives complete discretion to the complaining addressee to 

determine whether the advertisement occasioning the 

Prohibitory Order (hereinafter sometimes "PO") .is indeed a 

pandering advertisement. Of course, many complaining 

addressees, whose libido in aroused by non-sexual materials 

or who are eager to shut off the nailed flow of advertisements, 

/ 

have certified that an advertisement is a pandering one, when 


to a more reasonable person it might appear that such an 


# 
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& 

advertisement was not pandering, i.e. , neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the 
(_vv’mission on Obscenity and Pornography (Bantan Books Edition, 
i.970), at p. 133: 

"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
nailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 

However, according to information we have 
received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 
of the dozens of business firms advertising nonsexual 
products. It has sought Court orders only when the first 
nailing v/us -- in the judgment of the Post Office --- 
pandering, i. e. ,of a sexually provocative or erotically 
arousing type. Thus, for example, I have received 
.information, and therefore allege, that while 
prohib.itory orders have been obtained against mailings 
made by such organizations a:; the American Civil 
Liberties Union and the Practicing Lav/ Insti tute — 
neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 
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Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court oraor. Since nothing 
can happen to a mailer unless and until ho violates a Court 

order, it is ctuife clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
viol/xted, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, read to determine which advertisers, 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
/Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the clue process of 
law required by the Fifth Amendment, as w x as depriving 
defendant of the equal protection of the laws under the said 
Fifth Amendment. 

- The* administrative complaint issued by the Post 
Office did not state any cause of action, in that it failed 
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Lo allege the date of the alleged second mailing, and in 
that it further failed to allege that such all jed nailing 
■ear; uncle than 10 days a C ter the defendant's a? leged 

receipt of the alleged PO. 

As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
< l o the due process of lav; clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of libertv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States .in Row an v. United States Post Offi ce De partment , 

197 U.S. 17 .?. ( 1970) , for the oil loviii'i remoor.s: 


In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which lie has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 

i 
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determined tint defendant: or someone acting in its behalf has 
violated PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
any legal evidence whatsoever. Despite repeated demand n ado 
tiVjretor by the defend ant here , no complaining addrcJ- -e* 
has ever been produced at an administrative hearing, nor 
has any such person's testimony been permitted to bo taken 
by deposition after due and proper roguests therefor, the 
Post Office disregarding its own rules and regulations in 
regard there .o, and consistently failing to give any 
.information vh tsoever on he*./ its own rules and regulations 
«i.ro being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second mailing, has bean accepted as 
uncontrovertable Gospel truth by the Post Office, with 
no opportunity being given to the defendant to show error 
or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 
presumption of 39 U. S. C. Section 4009(f), such 
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presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 
ill service of the last several years. 

The defendant has been denied its right to a 
nearing before the Post Office, and, unbelievable as it 
my sound, the Post Office lias in effect taken a default 
•.gainst ny client by reason of its own inefficiency, by 
eason of its own inability to properly transport the 
'til to itself. The Pandering Law requires that a demand 
_o.v a hearing be filed with the Postmaster General within 
15 days after the PO has been received by the nailer. The 
Post Office immediately began violati .g this provision 
of the law, by requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone; at a .local Post Office; this is 
clear from an examination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 
Post Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the tine that the administrative 
complaint was issued in this case, I had followed the 
following procedure: 

The latest stamp on the back of the envelope containing 
the administrative complaint, I reasoned, was the earliest 



449a 


AFFIDAVIT OF HERBERT MONTE LEVY 


date upon which the PO v;as delivered to client; certainly, 
it v/as a reasonable date to measure from, since obviousLy 
the Post Office could not have put a stump on the hack 
of the envelope after it had parted with its custody. 
Accordingly, when received frost client, it was mv oractice 
to nake a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Pont Office 


stamp. Where a stamp showing date v/as put on by my 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except whore the 15th day 
v/ould fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday. Appropriate 
adjustments wore made if a holiday intervened. I would 
then nake it ny business to nail out ny demand for a 
hearing on or prior to that deadline date. 

This was my practice for many many months. The 
Pandering Law's effective date was April 14, 196H. I had 
no problems whatsoever v;ith my practice until sometime 
in 19G9 when T noticed that, although 1 v/as following 
ray prior plan of action, I v/as suddenly the recipient of 
defaults all over the place. 

Upon inquiring as to why these defaults wore 
being taken, I was orally advised by Post Officials (just 
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who advised no, I do not now remember) that the Post Office 
had adopted a now construction of the statute, that they 
had now decided that they wore going to take the words of 
the statute literally, and if the demand for.heading was 
not actually ’filed" by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you ,ile a certain 
tax return by a certain date, considers you to be on tine 
if your mailing envelope is postmarked on the day set 
for filing, and that the Post Office was now claiming 
that it could put me in default by being slow and 
.inefficient in the delivery of nail to itself. Ily 
protests ve/o to no .-.vail. Annexed hereto are copier; 
of my correspondence in this regaid, which were sent. 

I night also perhaps add that I war; extremely 
careful to always have ny demand for hearing sent out 
on the date that Lhe demand for hearing bore; that den md 
for a hearing was .sent out, though it is not reflected 
in Lhe^"certified" file submitted by the Government, on 
the day indicated on the demand for hearing, (copy annexed) 
and there was thus absolutely no reason whatsoever why, 
in equity or logic, the Post Office took a default 
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solely because of its own inefficiency in delivering 
nail to itself. 

In this connection, I note alsc that in this 
very case, I took an appeal front the decision denying 
a hearing as evidenced by the correspondence annexed 
hereto. So far as my records now show, that appeal was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 
the Post Office Department. 

The above also demonstrates that th■ file 

submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what ic 

terns, in .its notice of notion, an annexed certified 
cony of the record of the proceeding in the Post Office 
Denartraent. However, the certifioation which is annexed 
is totally defective, in several ..aspects, as is sot 
forth in detail in our memorandum of law to ha submitted 
herewith. Thus, no evidence has been presented to the 
Court upon which it could base an order; the Government's 
motion must be denied, and summary judgment awarded to 
defendant. 

Further., we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. All "certifications" 


seem to be 
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made by an official in Washington, D.C. Yet thin 
official is iiot the one who lias either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders (325,000 is 
batv/een 4/14/50 and 12/31/60) are maintained in 64 post 
service centers across the country and contain the 


complaints, the offending material, and the resultant 


’.-shibitorv r." Vol. r ' f, 'i'ochnic il Report of the 


Commission or. Obscenity and Tomography, p. 161. 

Even were the purported certification in 
accordance with the provisions of the Rule, it would 
be defective for an additional reason, to wit, the 
fact that the certification completely fails to 
specify which documents are being certified. The 
simple fact of the natter is that the certification 
lias not been filled out, and is a completely blanh and 
meaningless certification, reading as follows: 

"I hereby certify that the annexed documents 
constitute true copies of original records which are 
in the official custody of the Post Office Department, 
to wit: " — but these records are never further 
identified. Hence, it is utterly•impossible to tell 
to what the certification refers. The certification 


sue i 
all 
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nay refer to the purported records filed in this 
particular case, or it might be a completely erroneous 
certification relating to a totally different case. 
There is no reason to believe one uoro than the other. 
In the complete absence of any identification of 
which documents are being certified, the certification 
must fall. And in the absence of any proof by 
affidavit, there is simp 1 ;,' no evidence before this 
Court on this motion for summary judgment, and the 


Government 1 s 


notion should be denied. 


and the conolaint 


dismissed. 

The Pandering Lav;, as it existed at the 
time of the alleged violation complained of here, 
did not require nerely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory o^ : or be issued by the PostnasLer General. 

In the case at bar, the prohibitory order was not 
issued by the Postmaster General. 

In the case at bar, l he prohibitory order 

was not issued by the Postmaster General. It was not 
even issued by a local postmaster. It was issued, on 
the contrary, by the Director of Administrative Services. 
We are not aware of any delegation to such an officer 



c 


D 
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the power Lo issue a prohibitory order, and if them 
vais any „uch delegation of lufhority, pursuant to any 
rule or regulation, v/o are aware of no statute which 
would authorize such delegation to the Director of 
Administrative Services. 

The prohibitory order prohibited a nailing to 
(possibly among others) a person by the nano of^ Mr. 

W.J. Walsh • However, the second alleged nailing was 

not uO such person, but was addressed to a different nine, 
to wit, Mr. William J. Walsh , a person 

not named in the prohibitory order as one to whom a nailing 
•..as prohibited. Thus, there was clearly no violation of the 
prohibitory order. 

t’e come next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged nailing. In view of the improper certification 
of the record, we do not see how such proof can be 
.. .miscible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. Thu Government, 
in its brief, has not attempted to sustain the admissibility 
o. this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
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the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as we show in our brief, since the business involved 
is that of the Post Office, and the entries as to 
alleged dates of receipt were made by third persons, 
not by the Po?st Office, such rule does not apply. 
Moreover, even if such a rule did apply, in a normal 


case, it v/ould not be applicable here, foi* this reason: 

The nornal reason for permitting evidence 
of business records to be admitted is that such records 
arc 'inherently reliable. Hut is a prohibitory 
order-pandering case, v.e submit, such evidence is 


inherently unreliable. For several reasons, as follows: 

a) The type of person who goes to the tine and 
trouble of going to the Post Office to obtain a prohibitory 
order rathe: than ncrely Lear up the material which offends 
bin., especially when — as here — he has been given 
notice of the contents of the envelope (see the right 
hand botton of the nailing envelope), is obviously the 

type of person who is sorely offended by sexually oriented 

material, the type of person, indeed, who very well 
night, usually does, wish to see as much trouble 

cauied to the nailer of such material as possible. 













4 56a 


AFFIDAVIT OF HERBERT MONTE LEVY 


oven when, as 
hold to bo not 
illustrated, d 
Pandering La'.;, 


hero, the Material involved has been 
obscene. This is graphically 
espi to all the hypocrisy of the 
in tlie statenoip of one addressee. 


in 


the case purportedly pending in thin Court of United 


Urates v. Pent-E Foots, 72 C GOT., v:hero the address o 


noted as follows on the notice (request) for prohibitory 


"I request ...ore than this (see below) . This 
form evades the real issue. I have no ninor 
children in ny hone, but YOU know this 
literature is reaching hones that have ninor 
children. I All HOT CONTENT WITH MERELY STOPPING 
Till:, TYPE or PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE O? THIS ONSCENE 
MAIL, GET HIM OR THEM IN PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALs. " 


Sinilarly, in another purportedly pending 


case, in the ne.iorandun from the Post Office Dept, dated 
June 3, 196 9, the PosU.vuster recites that the conplaining 


ressee, Mr. Griffis 


'...is very concerned about this type of 
literature in the nails and offers his 
assistance and cooperation in trying to ric! 
the nails of it." 

And this is very obviously the attitude of the Post Offj.c 
b) There may be coununity pressure, pressure 
by Post Office officials, or even by the local Post:-.aster 


■» 
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or postman to attempt to make out a violation of a prohibitory 
order in order to cause more trouble for the mailer, in 
this enotionally-chargod situation. The defendant is 
precluded from obtaining an examination of the complaining 
.addressee in order to determine this, and there is simply 
no way in v/hich the defendant can ever obtain such 
information. Ilut this lias happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of nail no 
as to be able to find a violation of a prohibitory order, 

-- was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. 633, issued 


against Pent--! 1 , books, Inc. , P. spondent, on behalf of 

Thelma M. Moser, Complaining Addressee, by Postmaster, Phocai: 


Arizona," Post Office Docket Vt R14-PaG4-633, Gary Danger, 

then of my office, at the Post Office hearing, asked to 

look at the original folder. Upon it being examined, Mr. 

hanger noted that in the file, there was a card, obviously 

prepared by the Post Office, the bottom of v/hich purported 

to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, re divert 
from the Pent R Book (sic) a second lett r". 
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fipparently signed by Thelma . But immediately preceding 

cr.his legend, also obviously :>£»•: .trod by the Host Of Tice 
which had failed, however, tc cat it off — appeared the 
:ollowing: 

"In order to make a case against this firn v/a 
must lsavc signed statement as to date of 
delivery of the second letter- The date given 
is an estinated date, but will give us the 
correct waiting period to carry on this complaint. 

An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
(.ourt in United Statos v. Pent-K Book s, Inc. , GO C 13 62. 

That this cane from the Post Office is quite clear — 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
irself "estimated" in ordet to show a violation. (How could 
the Post Office make an estimation Of that which was not 
within its own knowledge?) It will be noted that the alleged 
date of receipt, August 27, LOGO, was completely typed 
in or. the same typewriter which had written the instructions, 
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and was obviously not done by Thelma Moser. Filed in G9 C 1562 
will be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this natter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved -- 
an opportunity constantly requested by us, but always denied in 
each and every case, -- the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
decrees the alleged date of receipt of the second nailing, to 
gee a correct waiting period to carry on its complaint. The 
Post Office obviously picks a date convenient to show, in 
their legal judgment, a violation. Ilow widespread this 
practice has been by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
nailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second mailing 
more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
hands. Its hands are despicably defiled by its covert 
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attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment 
is sought, the simple fac' is that there is no investigatory 
tool whatsoever by which we can ascertain ho-.; widespread 
ihis nr act ice is and was. TVvai.rJ th > right to confront and 
examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cro.ss 
examine and confront defendant's accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
Irar.ie-up, we submit that the Government nust either submit 
k 11 of its complaining addressees and Postal Officials to 
confrontation anu cross examination, or that equitable relic 
should be denied by the Court. 

In ny affidavit, I note that the Post Office 
hearing examiner sits as the witness, judge, and jury. 

An examination of the transcript of the minutes in the 
Moser case show/; the vice of such multiple roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney for whom I have the greatest 
re >oct and admiration. Yet even tlr. Kelson, v/hen faced 
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with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the same person to be v/itness, 
judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 

Thus, whatever exce T tion there night be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct cn the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second nailing. 

The proof of date of receipt of the second 
alleged mailing merely purports to show the date upon 
which it was received — but in no way, shape or 
form does it set forth by whom it was received on 
such date. It could mean received by the Post Office, 
it could moan received by anyone, and there is simply 
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no signature to even vouch for such a data, of receipt -- 
even by the Post Office. 

While the lav/ as quoted in the Government 
brief now permits a complaint to he issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the tine of- the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. Go, too, 
with the order determin_.ig the violation, but in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 

On the contrary, neither the complaint nor the 
order were issued even by a local Postmaster, but 
were issued by the Director of Administrative Services. 

There has been neither showing nor claim that 
tnere was any statutory authority --- palpably lacking — 

‘or the delegation by the Postmaster General to such 
person, an authority which would seem to be singularly 
l. rd'.ur.g, in view of the fact that recommendation has been 
made to the Attorney General to see’: Court order upon 

tec say-so not of ne Postmaster General, a Cabinet officer, 
but on the say-so of a minor -unctionary. If there be such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 
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Finally, we note that the pr^h* v order and 


the complaint issued out of the Post Offi^ - w Pcrramus , 

\ew Jersey , the address to which the first „ing was made, 
hut out of Newark, New Jersey 

..'a submit that the Postmaster at the latter city 
has no jurisdiction over mailings to the former city. 

This affidavit has been particularly directed 

<? 

towards the particular facts in this case. We also submit 

herewith an affidavit by Richard S. Schwartz, which will 

f-il'-d in e/cry one of the presently pending Pent—R cases, 

which attacks the proposed relief requested by the Government 

on numerous other grounds, common to all of the cases 

pending in this Court, against this defendant. 

For the reasons stated in this affidavit, 

as well as for the reasons so _ forth in Mr. Schwartz’ 

norc generic affidavit, v/e submit that the Government's 

notion for summary judgment should be in all respects 

denied, and that our cross notion for summary judgment 

should be in all respects granted. 

Sworn to before me this 
r-XL 

j day of November, 1973 


OIISQM SAFDFY* 

(totory fohtlc, Stain Nnw York 

No. 34 ? f 47 fl ^ 

Ounllficd m in ]< County 
Commiuion Inpirnt Mar.h aO. 19 \\ 


HERBERT MONTE LEVY 
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DEMAND FOR HEARING, ETC. 




TO: Postmaster 

Joseph J. Benucci 
Newark, N. J. 07102 


FROM: Herbert Monte Levy, Esq. 

295 Madison Avenue 
New York, New York 10017 


RE: Pent-R-Books Inc. DATED ; July 23, 1969 

ads. P.O. ( Walsh) 

P.O. Docket No. NX-69-7207-134 


Client has received the Complaint in the above matter, dated 

. We hereby demand a hearing, and 
Further request pursuant, to Rule 956.10, that this matter be 
consolidated with the many other Complaints involving client 
pending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant tc 
Rule 956.6, not only to satisfy jurisdictional requiremer. =5, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutionalitV 
both on its face and as applied to this case, based upon their 
expertise in the nail order business. For a further explanation 
of our claims in this matter, we enclose herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States \r. Book Bargains . [if such a copy is 
not enclosed herein, we note that a copy thereof was previously 
furnished to you in Book Bargains Inc. _ads. 

( Wilber _), P.O. Docket No. nk-63--2635- 3(L 

We hereby incorporate by reference ail points made in the Gaid 
Answer and make the same defenses and objections as are made 
therein. 


I 
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We demand that the complaining addressee .appear to testily 
and be cross-examined, or, in the alternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
to confront and cross-examine would be in violation of client's 
Sixth Amendment rights. 

In order to assist our determination as to whether to take 
deposition, kindly advise as to wno the "Deposition Officer" 
will be under Rule 956.8, his fees, and the authority for 
Post Office contention as to payment of fees and expenses to 
witnesses,- and the amount thereof, since we have been unable 
to find any law requiring such payment. We further request 
and demand that the deposition be taken in New York City. We 
further demand to be advised whether the addressee W 3 s or is 
a Post Office Inspector, working for the Post Office, affiliated 
with it, or influenced by it. 

In order to assist in the coordination of the numerous cases 
pending across the country re client involving che same or 
similar mailings, wo are sending copies of this letter to 
the Assistant General Counsel of the Mailability Division of 
the United States Post Office in Washington, as well as to 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the following 
reason(s): 

1. The underlying legislation author <.es Prohibitory 

Orders and Complaints to be issued by the Postmaster 
General. The order and complaint here were not 
issued by the Postmaster General. There has been 
no delegation of authority by the Postmaster General, 
and any such delegation would be in contradiction of 
the statute. We accordingly take the position that 
the Prohibitory Order and Complaint here (are) 

(nullities). If either the Order or 
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the Complaint wore issued by someone other than the 
local Postmaster,our contention applies a fortlorarl. 

2. The Complaint fails to allege or chow the date of 
the alleged second mailin' - ?. Since a second mailing 
would violate the Prohibitory Order only if sent 
more than 30 days after the effective date of the 
Prohibitory Order, the Complaint fails to state 

a cause of action. Moreover, failure to advise 
of cho alleged date of tho alleged second mailing 
denies client's Sixth Amendment right to know the 
nature and cause of the accusation against it, ana 
deprives it of liberty and property without due 
process in violation of the Fifth Amendment. 

3. Nothing was enclosed with the complaint, except for a 
copy of the Prohibitory Order. 
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September 2, 1969 


'iliiaai Lawrence, E3a., 
Assistant General Counsel 
Pest Oiflce Department 
Milability Division 


V/03hingt*>n, D.C. 



Dear Mr. Lawrence* 



Rei Pent-R Books, 

Inc. 

acts. P.O. (Gladden) 

P.O. Docket No. R8-KC-29 

*• 

M 

ads. P.O. (Kiyak) 

P.O. Docket No. NK-69-7339—133 

•i /• 

II 

ads. P.O. (Messer) 

P.O. Docket No. R5-P-277 

H I* 

•1 

ads. P.O. (Sellers) 

P.O. Docket No. PH-69-4444-69 



ada. P.O. (^(Walah)/ 

P.O. DccTetNo. NK-69—7207-134 


TRU/A3T Distributing Ccrp. uds P.O. (Pa urn) 

P.O. Docket ;.o. 3CS-?-69-?4 


Again, please consider this o» a notice of appeal in each of the 
a.;ove matters for the hearing denials therein, jnd a briar in sup— 
Fort thereof, incorporating my prior arguments by reference. 

Thi3 tine, X am particularly appalled by the hearing denial in 
Kiyak, where the demand for hearing was mailed to Newark 12 days 
after®receipt of the complaint* This means it took at least four 
diya f^r the letter to arrive — I can drive to N*wa> '‘rom ny 
office !Ki 25 minutes. 


1 
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I am also soaevhafc puszlad by tha hearing denial in Measer, dated 
August 20, 1969, inasmuch as an Order had already been made dated 
August lat, which I appealed to you in my letter of Aucust 11, 

1969. 


Can't we clear up all these items? 


3 Lncerely, 


Herbert Monte Levy 


HXL/aol 


* 
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AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

.-x 


UNITED STATES OF AMERICA, 

Plaintiff, 


-against- 

PENT-R-BOOKS, INC. 


Defendant. 


x 


ANSWERING AFFIDAVIT 
OF RIC IIAK'> S_S( '.tlWAKTZ . 

Docket ir 

72 C 581 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with <*il the facts set 


forth herein. 
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EXTRAORDINARY PERCAUTIONS TAKEN F.Y DEFENDANT 

TO AVOID OFFENDING RECI PIE NTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 
defendant, or upon the outside of an inner sealed envelope, 
there had always appeared a notice advising the recipient 
of the nature and content of the advertisement contained 

therein.* IF the recipient did not want this material, 
he merely marked the envelope "Refused", as invited to by 

defendant, initialed “it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend¬ 
ant removed the addressee's name from its mailing 1 , list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 

the Prohibitory Order and following through for a complaint. 

This practice ceased in 1970, when the Ooldwater Amendment 
to the Postal Reorganization Act of 19 70 required the leg,end 
"Sexually Oriented Ad" to appear on the'envelope or on an inner 
sealed envelope. Defendant then followed that law. See P ent-R 
Roo ks, Inc, v. Un ited States Postal Service , 328 F. Supp.297 
(E.D. N.Y. 1971). 
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We emphasize that defendant had always done tHs -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2And though some 200,000 people 
purportedly objected to our ads, more than 410,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 
Manual of Sexual Intercourse”, have been ruled non-obsceue 
and constitutionally protected by Judge Masterson of the 
U. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stewart , unreported, Crim. No. 69-162, 

Order dated October 13, 1971. Under these circum? nines, 
we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 


O 
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publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 

i- 

encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
with §4009, as we note beiow, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and defendant's 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan, a c'’se which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 


i 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DD SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUI HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. ___ 


The so-called Pandering Law went into "fleet on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than $ 
years of experience with this lav;, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, docs violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for ac least the last three years, 
because of the computerization that the defendant has used. 
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ue submit that not only does defendant have no intert of 
violating the prohibitory order here, but it could not do 
so e''en if it wished. It is our contention that in the complete 
absence of any willfulness in the second aliened mailinn 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. Rut long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
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which it computes as the equivalent of one person working 
30CD days, or 24,000 man hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mniliings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistak.es 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Taus, 
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although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so Car been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter o f one 
percent (0.0257.) of the prohibitory orders issued to Pcnt-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would bo made to such complaining 
addressees. We have fed these names and addresses into the com 
puter for a third time upon receipt of a Complaint filed in thl 
Court. 

Even if an injunction were issued in this case, it 
would and could have no eI'feet by way of insuring better com¬ 
pliance in the future. With, all the efforts wc\ have made, 
it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of 17, violations -- or 99 3/47o compliance. 
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Thus, we note the following: All mailings for defendant were 
handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. are almost 

a 

all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 

issued in the first half of 1972, none in the second half of 

N. 

1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
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prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 
and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 
between January 1, 1972 and date -- an alleged violation 
rate of less than 0.0047,*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17„, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

I ' 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.0047> to 0.0037.. 
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After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names arid addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape it elf. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person’s name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
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rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the name of the same persons frequently appear on both such 
lists. 

In view ot the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
an any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scunner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
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stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be cop]ted, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental rru:iling 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory' orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
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and the corporation which processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewheres between 
.'3,000,000 and 10,000,000 persons. Even allowing for a 
20 U of overlap of names on mailing lists already used with those 
on such rented mailing lists, the operation and effect of the 
statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note tha t on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having nat.es and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also arc obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that tl^? Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
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by the sender. If it was intended to so apply, then defendant, 

who had exercised the greatest care, would be deprived of 

liberty and property without the due process required by 

the Fifth Amendment, since the only way to avoid second 

mailings to a name on a rented list is by so limiting the use 

of rented lists as set forth above, and thus effectively 

restricting the freedom of speech and press of the defendant 

herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every '0 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each pr.int-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
hecause the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 
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Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
mailing labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing 1 is t contained the name of Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 
only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of‘those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. Pent-R Books, Inc , v. United States Posta l- 
Servic e. .128 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, sc as to 
still comply with prohibitory orders. 
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had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circustncribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 
has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 
if their first names were different and were in fact different 
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people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address the first five ?'‘tter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 

A. The first five letters of the last name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus, in addition to weeding out the names and addresses of 

the persons mentioned above, all persons within the zip code area 

(10017) whose last names began with SCHWA at any address in 
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that zip code area which began with 295, would he eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 
such persons might be customers.* The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 
since the numbers of the street address control. We have 
'.thus succeeded in avoiding the type of problem set forth in 
Lhe annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 

there will be a computer error factor of one half of one percent 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-407. 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetu.illy 
even after the one objecting Schwartz moved out. 
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(O.57o) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

I should perhaps also add that when we receive a 
complaint of a violation of a prohibitory order, we once 
again feed the name and address of the addressee into the 
computer, even though in almost all probability it is already 
on our tapes, and though the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a new 
address when the Postal Service had only ordered cessation of 

mailing to an old address). 

That our program seems to be working is evident 

from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have- 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 

September, 1971. 
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Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of l'ent-K 
Books, Inc., in order to comply with the law, have taken 
precautions whidi result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the ctar violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 

Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure t hat ma il would not reach 

* ' This does not take into account persons in the Anned Faces 
who may be deprived of mailings.it would seem that one per- . 
named ''Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respectiv 
last name at such APO address from receiving any mail fi.om us. 
iehaveno idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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those who did not want to receive its mail. Moreover, when 

the Goldwater Amendment came into operation, requiring that 

publishers disseminating sexually oriented advertisements must 

subscribe to a list of persons who did not want to receive 

such ads, defendant was the first -- and for a long time the 

only -- subscriber to that list, which subscription cost it 

$10,000 a year." While continuing to comply with that 

requirement, Pent-R tested the statute before a three Judge 

Federal Court; ouring the course of those proceedings, the 

Government constantly modified its regulations, under the 

Goldwater Amendment so that that case was rendered moot and 

dismissed. One of the modifications followed Pent-R's practice, 

begun long before the statute was enacted or became effective, 

of giving a warning notice of the type of contents on an inner 

sealed mailing envelope. Pent-R Books , et al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 

*In analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 2% of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.3 
children per adult name, then some 57, on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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in context, we note that although some 200,000 prohibitory 
orders were issued against Pent-R, only approximately 750 
complaints were ever made under the Pandering haw, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.3757, at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of V'L 
(0.025%) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 

t 

become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
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have the Court issue a useless order -- and an unconstitutional 
one at that. 

I understand that it Is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutional i ty. We believe 11st we have raised substantia! 
questions as to constitutional! ty in the operation and 
effect of the Pandering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue m order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of these who receive such communications to receive them. We 
submit that the law should be so construed in this case as to 
moan that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 


i 
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system's working. What more does the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/47 0 compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

A comparison of the way in which the first 
mailing was addressed, that is, the physical set up thereof, 
to the way in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a rented 
list. This is obvious because of the differences; had the 
second mailing been to the same mailing list as the first, the 
two mailings would have been identical, letter for letter, 
type style for type style. Since they are not so identical, 
it is plain that one of the mailings, probably the latter, was 
to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
constitutionally, by mailing to a name on a rented list. 
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Finally, I note that, from the beginning, the Post 

Office has been in violation of its own rules and regulations 

and forms for practice. Thus, the standard form complaint of 

the Post Off ..e Department recites as follows: 

"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you [or your agents or assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 

However, in this case, all that was annexed to the 

co plaint was a copy of the prohibitory order. 

It was therefore impossible, upon receipt of the 

complaint, to determine whether the prohibitory order had 

been violated and impossible to prepare a defense thereto. 

The complaint was thus issued in violation of the rules and 

regulations, failed to state a cause of action, and violated 

the defendant's Sixth Amendment right to be advised of the 

nature and cause of the accusation against him, and deprived 

defendant of liberty and property without the due process of 

law required by the Fifth Amendment to the United States 


Constitution. 
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WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant; be 
granted summary ■judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn to 



before me this 
of November, 1973. 


GU.SOM s<v*rrv! 

hJofury Publ . Stc r of New Yorfc 

Mi. 3<J2*5-i/8 

Qualified in K County ^ / 
Corrvn.ssion Expires AO.h 30 , 19 /' 





_EXHIBIT, ANNEXED TO DEFENDANT'S CROSS-MOTION. 

— " ABOPT YOUR SUBSCRIPTION ——n 
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Your subscription to Popular Photoc- 
RAPHr it maintained on one of the world's 
most modem, efficient computer systems, 
an ' if you’re like 99% of our subscribers, 
you’ll never have any reason to complain 
about your subscription service. 

We have found that when complaints 
do arise, tre majority of them occur be¬ 
cause people have written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under ' William Jones, Cedar Lane, 
M.ddletown, Arizona,” and you were to 
renew it as "Bill Jones, Cedar Lane, Mid- 
c -town, Arizona,” our computer would 
thins that two separate subscriptions 
were involved, and it would start sending 


you two copies or Popular Photocrapmv 
each month. Other examples of combina¬ 
tions of names that would confuse the 
compute- would include: John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead to difficulties 
For example, to tne computer. IOC Second 
St. is not the same as 100 2nd St. 

So, please, when you write us about 
your subscription, be sure to eidose the 
mailing label from the cover of the mag¬ 
azine—or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly 




---> V ■ - I IT ft — Cm* . — . U W 

No. 4/4 • Loose Leaf 

":;:kon f/nikkormat 
::;d3co:{ of photography” 

By JoMph 0 Coop*r & Joseph C Abbott 

• 3rd revised edition 

• Over 400 sa fc es 

x "■* • Large 7” * 10” format 

• Wore than 700 pnotos. 

, charts & diagrams 

•<r)t , • Accuracy apprcvod by 

;J Nikon 

• Cuvers every aspect of 
•Nihon ar.d Nihhormj’ 
nrodsls and accessor.c» 

• Supplements available 
for continuous up Jatir^ 


$17.50 


No. 688. 

"THE Honeywell PEHTAX WAY” 

By Herbert Keppler 

Ediloim Oiftclor A PubhLhcr o( Modxrn Photocfxphv 

_ • Latest revised edition 

* • More turn 350 pages 

* • B. & W. 4 color photo 

. sections 

* ’ jj • Covers all Pentax models, 

accessories 4 equipment 
-* • * • Including Spotmatic, H3v. 

HI a, previous models, 
and motor drive system 

s -—" $11.95 


No. 669. 


::A - 'D LEICAFLEX WAY' 

• v 13y Andrew Matheson 

• Licit revise,, edition 

• 495 pegu. 

1^1 • hundreds ot photos, 

illustrations, diagrams 
end charts 

• Covers all latest models 
c. accessories 

_ • Inci.dmg me Leica M4. 

and Le caflex Si 


No. 677. 


'THE R0LLEI WAY” 


$10.95 



By L A. Mannheim 

• Latest revised edition 

• The only source of data on 
the fall range of Rollci 
cameras accessories, ma 
tenals L techniques 

• Covers all major subjects 
such as animals, ch.ldren, 
close ups, color, copying, 
nudes, portraits, sports, 
theater, undorwater. etc. 

• Photos, la. es & diagrams 


$12.95 


No. 6L 


.LAD WAY” I mail coupon today; 


By H, Freytag 

- ' • Latest edition 

i —5, • 419 pages 

• Profusely illustrated in 

) B 4 W 4 full color 

• Includes all latest 

|j models, lenses, accessor- 

I jU ies 4 older models 

$. 3.95 

OTHER ?.;ESTloE CAMERA MANUALS 

622. Contax Way b; Freytag . i 9.95 

619. Tne Contaflex Way by Freytac. 11.95 

937. ! c Leica Book by Kisselbach. 9.95 

938. The Leicaflex Book by Kieselbach. 9.95 

132. ox Manuel by Ccooer. 7.95 

675. a Reflex Way by Mannheim. 11.95 

693. Retina Way by Croy. 11.95 

997. Exa Book by Wurat .I......" 5.95 


, Popular Bookstore of Photography, Dept PP 271 
. 915 Broadway. N.Y.. N Y 10010 


Send ma these Camera Manuals: 


Enclosed is $--- in n check or (H money 

order. Add 35s for shipping & handling on orders 
less than $10.00 N Y residants add appliceb e 
sales tax 


City "* etsta 2,0 

Orilrr* fur I lit U«i ur Iiiufr imsiiitlil In 

» N.A. * t'veliailu. Add lU% for in>rv«|v <It livery 
(w 1st (it AI*0/K1*0i. TImth* n. Ritual* are mUu avail- 
aide frnai your favorite jiIkmo dealer .»r Uookalure 


NEWSFRONT continued from page 
in convention here that Kodak is ni .1 nun- 
keting three-solution process for cc ior 
prints. It may replace present five-solution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
“reduces effluent volume by 40 percent," 
has bleach-fix that is “completely biode¬ 
gradable, can be regenerated arid allows 
efficient silver recovery." Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of liODj. Ho said 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po¬ 
tential pollutant 

New York — Our man Rothschild to 
speak at communication parley. Among 
panelists at 15th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photography's senior editor, Nor¬ 
man Rothschild. Other participants at 
meeting, slated for April 28-30 at U. of Mi¬ 
ami. Coral Gables, Fla., include Gilbert M 
Grosvenor, od.tor and vice pro ident of 
National Geographic, Erich Hartman of 
Magnum; Richard Grossman, president of 
Grossman Publishers; Tony Vaccuro of 
Look-, Inge Morath, free-lance photogra¬ 
pher and wife of playwright Arthur Miller; 
Burton McNeelcy, undersea photographer, 
John Schearer, free-lance photographer; 
Larry Schiller, film maker, Paul Hue. pho¬ 
tographer from Holland Martin Du.'.y. 
manager of design and media for A T. 4c I 
Co.; Marcello Ablaza, official photogr: 
pher to the president of the Phillippin< 

Dr. Wesley Clark, dean of the Scnool 
Journalism. Syracuse University, and Jot.. 
Olson, staff photographer of Life. Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York — V/ith deep regret, we note 
the following deaths 

Charles Rado. founder and president of 
Rapho Guillumette photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr, Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG. He emigrated from Parts to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A. Aubrey Bodine, photo director of The 
Baltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of his best 
pictures appeared in My Maryland 

Kyoichi Sawada, U.P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 fo. icture of Vietnamcae mother 
fleeing enemy attack. O 

POPULAR PHO T OG R AP H Y l 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 


UNITED STATED DIE NJC'I COURT 
EASTERN DISTRICT ■ P NEW YOl’K 

-------- ....-X 

UNITED STATES C? AMERICA, 

: 72 C 581 

"'-against- (WALSH) 


PENT-R- LOOKS , INC., 


Defendant 


X 


MEMORANDUM 

and 

ORDER 


Appearances: 

LLOYD H. BAKER, Esq. (DAVID G. TRAGER, Esq., United 
States Attorney, of Counsel) for Plaintiff 

HERBERT MONTE LEVY, Esq., for defendant 
DOOLING, D. J. 

In this action to obtain an order commanding c 
pliance with a Post Office Prohibitory Order issued u:. 
39 U.S.C. § 3008 (formerly § 4009), the plaintiff has 
for summary judgment on the administrative record, and 
defendant has cross-moved on affidavits. The principal 
objections of defendant are those raised and disposed 
in 69 C 1362, 69 C 1290, 72 C 606 and 72 C 609 
v/hat has been said in those dockets need not be repea* - 
.here. « 

The only point made in this case by defendant 
apart from those passed on in the above dockets is tha 


defendant's allegedly timely mailed Request for Hearin 
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ilEilORANDUM AND ORDER BY DOOLING, D. J. 


* t n c - 


It 


tilt 1 to 


J o: 


!J<, !. ■■ / Jersey » from 

r« -c' i: City, four' i t n Cays after the recoin- 

of the cf -ah. ml. In this case, however, remanJ to 
consider the tine'iness of the nailing is not apprcpr*a 
The l orn of object Ions al legedly sent to the Postmaster 
raided no -cintr- not resolved against the defendant in 
the doc’-:' referred to above. 

t. 

Ac ' rdingiy, it is 

CcntRIlD that plaintiff’s motion for summary juJ.- 
is grante d and c fondant ' r. cross-motion is denied. A fer 



U 
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JUDGMENT. 


i .".o l r.: 


UNITED STATED Or ,V; xT 


-acdinnt- 


PEMT-R- BG0K3, .INC 


/ 72 C 581 
(WALSH) 
JUDGMENT 


. c-n 


•X 


This action car • on for hearing on the cross-motion 7 
the parties for c::.- .ary -j"r uncnt before the Honorable John 
Dooling, Jr., Di: nr . • y, and the motion of plaintiff 
having been grants. ■ and In > oc .let • nd ir.t having been der.i 
in the decision cm ! y r- . jt j s 


ORDER CD and .-.Lji D that defendant PENT-R-BROOKS, : 
its agents anc as ' < / . t.-fra in from any further mnilin: 

MR. W. J. WA! S I, 1C ARi. I’CACE, PARAMUS, N.J. 07652 


intended for the : Loci address by any variation of 

dressoe designation, uch ns, but not limited to, occupant, 
householder or re: idc/it ; [ ) immediately delete the above-;, 

party from all mailing lists owed or controlled by it, it 
agents or its assigns; and (d) immediately abstain from ar.” 
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sale, rental, xchanot or other transaction involving r 
lists bearing the n;.’ <_ o the party named above. 
Brooklyn, New York 
July 29, 1974. 




UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OF NEW YORK. 


UNITED STATES OF AMERICA, 


Plaintiff , 


v. 


PENT-R-BOOKS, INC., 


Defendant . 


X 


CIVIL ACTION NO. 72C 582. 










■e 
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DOCKET ENTRIES 


72C 


'P' 'Q fV C.S.A. BOOKS ISC. 

^ 0 4 


TATE 


Filings pkc illinus 


AMOUNT 
•I ' OATH IN 
I i v >Lll Mi NT 
W1 1 UHN 1 . 


5/5/72 Complaint filed. Summons issued. 1JS5! 

5-26-7? S ummo ns returned and filed. . 8rvd 5-25-72. 2 

9-2 7-73 Pltff^s notice of motio n ret 10-15-73 and memo in support of 
_! motion for summary judgment filed. 3/4 

11-29-73 Notice of cross motion and memorandum in support of deft’s 

cross f or summary judgmrnt filed. 5/i. 


7/29/74. Pooling,J.-Menp & Order dtd 7/29/74 granting pltfT's motion 

for suanary Judgme nt, d enying deft’s cross-notion for same filed 7 
7-JO-74 JUDGMENT dtd. 7- 20-74 ord ering deft to refrain from further 


- -nalllngn to Phil Lip 2f.ll err., jramtisIL. Eludle C,c.». Tov.rrilr 

__ Li nes a nd Jol ly R o ads. Plym outh Meeting Pa . 1946° filed, (u/c 

_ fcoa__ttye.)____ _ p - 

9-19-74 Notice of appeal filed. Dupl icate mailed to C of A & pltff. Jn_ 9 
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COMPLAINT. 


UNIV-'D ST/T' r T''TPTC ” ( >f 
r,\$'W Mf" T T n: j V r : : 


, v l I '.'£0 ST 'T v ' AM!:V T •*.“ , 

Plaintiff, 
- nanInst - 
r..:iy-n a i ■ •., 


r ' T >'ATh'"’ 


Civil ction 


la;i t. 


Plaintiff, 1 .IT ".: ST'TrTS or- .v»if’TC\ # bv its at¬ 
torney, . I" - - 'V ” :T, M nit;<!! states ^t.ornev for the 

la'torn si'trict of ’•;« for- , c.r leaning of the <Je fondant, 

vll 1 ;»V*S : 

1. Thia Court juris Hot ion of this action 

’viriuant t'* Pu l'c bn.’ *vt—? n»; # yr»c. 1'1 a* . Title 2P, t’.O.c,, 
Toe. 1345. 

2. '.’he defendant It a ‘Jew York oorooration having 
an office f or t s o conduct of hurinoa - at 2)3 Cingn Hlghvav, 
lireoklyn, 'c • York. 

3. n or about ;arch 20, 1*69, .lofendant mailed 
or caused to bo mailed through the V. .0. mail to P, K. 
Sellers, Plymouth "actinc, nennsylvania (hereinafter 
referred to a~ " add ram: eo ■) material offering for sale 
certain advertisement of Photographic Manual of Sexual 
Tntarecurs**. 
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4. Vh'-* said l tan ws* mailed from Brooklyn, Nov 
York, within the ’a-st^rn bistrict of e ' YcirJ * 

5. The abov' -dn :crl' od nailing cons i a ted of 
photographic adverttneuienti v’hlch the addrossee believes 
to bo aroticol] v arcusina or sexually >rovocative. 

f. ’he addrassaa requested the Postmaster 
General to issue an or'ler directing defendant, its agents 
or assigns, to refrain from further mnllircn of -uch material 
to bin* 

7. ’ r'on receipt of tH •* r«?<-voet and pursuant 

to Public L a- j')- 206, Hoc. 3° 1, on *r>ril 1C, 136‘), the 
local Postmaster, by order of the Postmasit.or General, is¬ 
sued Prohibitory ^rder Ho. 4444, which ordered and directed 
defendant, its agents and assigns, to delete his name fror- 
any sales or transactions* involving list:* jonring hi.? name, 
affective 37 day.-, after recoi t of the or'', r. 

E. coir - of the order wan inaile-l to defendant 
by registered nail on or about the date it boars. 

'1. Thereafter, the Pont mast er General had reason 
to believe that defendant or someone acting on its behalf 
violated the order. 

1*>. On or about hay ?6, 19^9, ir violation of 


Prohibitory order No. 4444 , defendant, or someone actinn 





504a 

COMPLAINT 

on its behal*, mailed or ciu/ i' to be -'oil ’ th»*oug!> the 
United Stet*" :\ ii T to c i.* o Idro c, rviterr 1 such -t: that 
described i: tp 3 o r . the con-lalat. 

11. n July 1, 1?*')}, the loool turns ter , 

\y order of the Poston'ter her. oral, i .sued i con->laint 
advising thrt oviJonco had hocn rocoivc-o that defondant, 
or no— .none acting on its behalf, had violate* 1 . Prohibitory 
Tder Mo. 4444, and vivi'-inc defendant that any rec- 
oon.jo for hoariny had to be filed within 15 days. 

1?. ■' copy of the conplaint ./as nailed to de¬ 

fendant bv rag l stored raatl on or ahou the date it boar.*. 

13. "nfendant did not request a liearing or othur- 
•■'} u- respond to the complaint. 

14. On July 18, 1969, a determination was 
made that defendant or someone acting on ita behalf had 
violated Prohibitory Order No. 4444 . 

15. A copy of the determination was mailed to 
defendant by register *j mail on or about the date it bears. 

If. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Law 90-206, Sec. 301, to make explication to a district 
court of the United States for an order directing defendant 
to comply with the order. 


I 


COMPLAINT 


vrirx?opn, plaintiff, uhttil states op America, 

pravs: 

a. That the court anter judgment herein requir¬ 
ing dwfendant, its agents and assigns, to cotinly with Pro¬ 
hibitory Order No. 4444, and more specificnlly, that 

this Court order and direct defendants, it° agents and 
assigns, in conformity with this order to consa and desist 
from making any further mailings to the designated addres¬ 
see from all mailing 11 b tr. owned or controlled by defondant 
its agents or assigns, and to refrain from soiling, renting 
exchanging, or engaging in any other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court grant to plaintiff such other 
and further rolief as may be just and orooer. 

KOBEBT A. MORSE 

United States Attorney 
Eastern District of Ne./ Yor>: 
Attorney for Plaintiff 
225 Cadman Plaza Past 
Brooklyn, Nov York 11201 

By 


Lloyd H. Baker 
Assistant U. S. Attorney 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


- against - 
PENT-R-BOOKS, INC., 


Defendant. 


NOTICE. or MO TION 
72 C 552 


t# 

V * 


PLEASE TAKE NOTICE that upon the annexed certifioc 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held 
at the United States Courthouse, 225 Cadman Plaza East, 

Brooklyn, New York, Courtroom 3, on the/ 7 . ^day of 

- n Q ^ . /. JfeTT 

/ , 1973, at o'clock in the S em e noon of that 

day, 9f as soon thereafter as counsel may he heard, for 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


an order pursuant to Rule 56 granting sunorary judgment 

to the plaintiff, and for such other and further relief 

as to the Court may seem just and proper in the premises. 

Dated: Brooklyn, New York 

September V- , 1973 


ROBERT A. MORSE 

United States Attorney 
Attorney for the United States 
of AMERICA 

By: 


Lloyd A. Baker 
Assistant U. S. Attorney 


TO: 

HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 
UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 


_ <;ott >t i ". 19 

C E RTIFICATION 


I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 



IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



(Signed) Thomas A. Zieb,->r»h 

Thomas A. Ziebarth 

Acting Assistant General Counsel 

Mailability Division 


POD Form 2159 
Sep. 1969 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 


ORDER 


In the Matter of Violation of 

Prohibitory Order No_ kbM 

Issued Against 

?«nt-a Bo ok s, Inc. _ 


P. 0. Bax 1555t '-onand antr al 


station 


V 


M ow Yoric, H. Y. 10017 


and agents or assigns , pursuant 
to authority of Title 39, U. S. Code, 
§4009. 


P. O. Docket No .ra-69-4444-69 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 



V 


POD Firm 

May 1968 


2154 
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511a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

COMPLAINT 


in the Matter of Violation of N 

Prohibitory Order No_ 4 4 4 4 _ 

Issued Against 

_ Books» .nc ._ 

« ^>ox U raiul DU itl 11 

iov i 14:^ N. IJul7 P. O. Docket i—fi/,44—t■' 

and agents or assigns. 

On behalf of: 

_hU lp Hm Sell in _ 

Complaining Addressee 


On fhe_ 


13t, 


.day of_ 


>Til 


6‘ 


No. 


_19 ^ you received Prohibitory Order 

.4444- > copy of which is attached hereto, issued against yoj and your agents or assigns 

under authority of Title 39, U.S. Code, §4009, upon request of the above-named addressee. 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

1. By further mailings to the addressees listed in the order. See Exhibit attached hereto. 


3adbBt^Gdta*k£m!^ s id. iwyalmj}, 

fcdftfeaad&u&tek 


[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto musl be filed, in 


wri,i " 9 ' f -— - , 


wjtkttj_nnd»r1ii»d Of ficer In Ctvtrg a_ wifhin fif , een (15) days aftfir receip , of 

this Complaint. Attached hereto is copy of the Department’s Rules of Practice relotive to answering 
this Comploint and requesting a hearing in the matter. 




1 h Uade l^hltt, PaiAu jlvi, -ic- 19]04 


City State ZIP Code 
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*i.1. ^ 'Ai 

L i Li j [l inWtLO i J Or .^t 


- .. - ^r 

v «j.A w3k' i *- 

D.' ‘»».AD>m. i LkCO JP I :• 

_ _. _ .. |ko 

o c; ;* v**: c tjoa* 

f s itp book mu olac* riry n»orr o * ycyr nw r.**g irt!. 

I ar.< i«c. o. J*t. ;*»t fra tifne but plawS nry n*nx. on yt>df ma.fmg *.»t. 

" Rcmcva my rum* lum >Owr maUir»* 1st. 

Print Nam#.. 

Ailjjttti .... .. j*i .......-.:. 


CCiry .; . . .*. . .S»n... ‘ .... 

i I U! ^ UWf V«*M. 

. .-. 


.. . . *<P. 


ri 


P E SELLERS 
J G BIDDLE CO 
PuYF-OUTH MEETING 


PA 1946^ 


“1 

_l 


l_ 

• You rv. J h« / ~~m t*"* »r? ->l ?1 yf jrt end S'T* statement lt> that tfTocl itocxrt. to or4*. Wo bneka wi^bo 
# u pp«d «o u’WiMiaA ::xac*i. 

Pifw ci a.k r^r.!« of yoa» mnw -w»l r*idrr n at it ^ p w n atxare. If any imui axfet. plaaae ia*< <1M 

> U»,CC|«CS«H& *(- 

- —- -tr-- w -.*• i 


!{ tfWC. 

w>: 1. . 5 

GfSiVt C'tfliidi Ct3lic.il 

New Yofk. N.Y. 10017 

Can daman 

Plaaae land ma m plan arated wrapper rer*at 

of "Tha Photoyzpf. - Manual Ct Sn«ua* In-ar 
course" at tha Fra l dElion Special pnco of oofy 
$9.98 per copy. I am >.ai if:. jjy of 21 years awl / 
have L-gnaJ tfta tulm 11 on tha IHt to tfcsr eh act. 
1 urKfertr a nd that it I am not cemptetafy ieuated. I 
may return aha book ar.duat 10 days after I rare..a 
•t for an incnedata refund of tho purchase pm 
lRe^Llsr Edition: Handsome KwarBimfiagonly 
$9.98 

QOaluae Edition: C jfdS tamped C a sa b o un d 
librarv Volur-> only $12 98 


i Cash 


1 Check 


Ql ha»v.anclosad$__J 
Q Money Order 
—ll have enclosed a $2 Otpoert Plan ika C AO. 

SAVE VOhfE VI E net eta fufi payment and pn 

Pottage ar.d C.O.C. fees! I 
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!HSIRUCT!Qf>S TO TClI'/EliiHG EMPLOYet 

| j Ste’jr ts rt^.-r 'l, (-j .—| 08^. vij 

ctgyr, r, ,-ir ! fr thfc , t >, 

r-- 4 t—Ciii'i’..- ^ 




1 

* 

5 


r— ** •4t4—C£»i ^ 

Vtfr' '- 

L jJK> ' » [ 

uzvtiu /ia ~ 


AC-.VT.fc? 


WTtuuvii^ -^i aHCW W « tu m 

-e&ig gr... Yf%£//. 




V V 


’• V 4 „ 


>* 
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POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 


In the Matter ol 


: v- ..y dCw, iDc. 


Mailer 


* » <l ; - 1 jg" n o-itr-M t t:un 


in i ♦ . 10 17 

ind agents or assigns 


PROHFBITORN ORPFk 

no_ 4 V* 


WHEREAS, we were turnished a mailing piece containing advertising matter which you nanled or 
caused to be mailed to 

11 Mi. . filers 

^ •> -• Ji J l j • • (Numv of Addressee) (four tuUln^c rvcoc ’u .a „ . 

. a. i.Twj j<;J j OU..O 09 oo cox ics of . « 

'a, V:db2 ___ --x ;-afti) _1__ 

(Address/ 

and 

WHEREAS, said addressee has determined your advertisement to be a pandering advertisement olf< r 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions ot 1 pie 
^ t ode, 100“, a copy of which law is printed on the reverse side hereof, directirg you and \oui 
agents or assigns, to refrain from making any further mailings to him 

****zvau**aap^ w 

NOW. THEREFORE, pursuant to the cited statute, you, your agents and assigns, are hereby ,.ider> d 
1 ll ,0 rclr;un * rom anv ^ urther mailings to the following parties at the indicated address, or intended 
tor tin- indicated address by anv variation of addressee designation such as, but not limited to occupant 
householder resident, boxholder, postal patron, rural route boxholder. and local, effective on the i()th 
calendar day after receipt of this order: 


t .id 




ADDRESS 


J* 10 ‘ ownaM , tl nu Jcl y "or> g 3 

, , (Sirov// 

lytiouJi ootlnc ;^ j <<( , 


f State) (ZIP Cor If I 

i 2) To immediately delete the above-named parties from all mailing lists owned or controlled by you 
or \our agents or assigns 

1 '* 1 ° immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
Ksts bearing the names of tin- parties mentioned above. 


I DOS !MARK I 
Dated: 


/ f ' ' ' A ' - 

' 

t ? luf k 


Postmaster 

f»il lty.r''l f auav'.v a i . 
City 7 State ‘ ZIP Code 


POD Form 

May 1%8 


2152 


\ 


y 
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PUBLIC LAW 90-206 December 16, 1967 

■'§4009 Prohibition of pandering advertisements in the mails 

“(a) Wh"lever for himself or by his agents 01 assigns, mails 
or causes to be mailed any pandering advertisement which offers 
for sale matter vhich the addressee in his sole discretion believes 
’ • be erotically : rousing or sexually provocative shail be subject 
to an cider of ihe Postmaster General to refrain from further 
mailings of such materials to designated addressees thereof 
“(b) Upon receipt of notice from an ad.liesset that he has 
received such mail matter, determined by the addres ee in his 
sole discretion to be of the character described in ibsection 
(a) of this sect to i. the Postmastei General hall issue an order 
if requested bv the addressee the sendei thereat, directing 
the sender arid hit- .-.'ents or >s ,gr,s i*> refrain from furthei mail¬ 
ings to the named ruin lessees 

“fe‘i The order of the Postmaster General sha!' expressly 
rvi bit the sender and his .gent oi assigns from making any 
It •‘flier mailings i Q the designated iddiesseos, effective on the 
thirtieth calendai dav aftei receipt ol the rdet The order of 
the Postmaster General shall also direct tie send and hi-, 
agents or assigns to delete immediately the names ol the'des¬ 
ignated addressees trim all mailing lists owned or ■ ontrolled 
by the sender or his agents or assigns and. tiuther. shall prohibit 
the sender and his agents n assigns from the --ale rental, ex¬ 
change* or other transaction involving mailing .*st*. bearing th>- 
names of the designate d addressees 

“(dj Whenever the P» .'m.i t r General believes tha th«* sender 
or anvone acting on p* - behalf ha . violated or is •. mlating the 
order given under the section, lie shall serve upon the send 
er by registered or certitied mail, a complaint stating 'he reu 
son bn hi- lielief and icquest that any response thereto be 
filed in waiting with the Postmaster General within tilteen days 
after the date of such service If the Postmaster General, aftei 
appropriate hearing *f requested bv the sender, and without a 
heating if such a hearing ;s not requested, thereafter determines 
that the order given has been or is being violated, he is author 
i/ed to request the Attornov General to make npphr ition and 
the Attorney General is authorized to make application to a 
district court of the United State-- lot an order directing com 
piiance with such notice 

"fed Any district court of the United States within the juris¬ 
diction of whic h any mail matter shall have been sent or lective i 
in violation of the order provided t< r bv (his section .hall have 
jurisdiction, upon application bv tie Attorney General, tu issue 
an order commanding compliance with such notice Failure to 
observe such order mav be punished bv the court is contempt 
thereof. 

“(f) Receipt ol mail matter thirty days or more after the effec 
live date of the order provided for by this section shall create 
a rebuttable presumption that such mail w,.s sent after such 
effective date 

“(g) Upon request ol any addressee, the order of tin Post 
master General shall include the names ot any of his minor 
children who have not attained then nineteenth birthday, and 
who reside with the adebessee. 

“(h) The provisions of subchapter II <■! chapter S (relating 
to administrative procedute) and chapter 7 (relating to ludicial 
review) of part I of title 5. United Stales Code, shall not apply 
to any provisions of this section. 

“(t) For the purposes of this section- 
“(1) mail matter directed to a specific address covered in 
the order of the Por.tmasS General, without designation of a 
specific addressee thereon, shall be considered as addressed 
to the person named in the Postmaster General’s order; and 
“(2) the term ‘children’ includes natural childien. stepchil¬ 
dren. adopted children, and childien who are wards of or in 
custody of the addressee or who are living with such add 
ressee in a regular parent-child relationship ”. 

(b) The table of contents ot chapter 51 of t itle 39. United States 
Code, is amended by adding at the end thereof— 

'*404)9 I’rohil'lfiun > f pandering advertisement* m 'hi iimiI* *' 

Sec 302 The provisions of this title shall become* effective 
on the one hundred and twentieth day after the date of enactment 
of this Act 


Effective Date: 4-15-68. 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


P. E. Sellers 
Philip E. Sellers 


'Print/ 


addressee |i> i 


. . . , . PENT-R BOOKS, INC., Grand Central 

■MP'ir adriresr;ee| ot the encTnsru nailing iron . __ _ 

t Print) 

Station, New York, N.Y., 10017 (P.O. Box 1555) 

_ _. _ _.. .... __ . __ considei th • , li 

1 <* .i p.iiHieung advc r! i a ment which offers for sale arousing <t exua!! 1 , pr, vocative 

Ao. ordinglv under tile provisions -if Title $*>. United States Code, 100 ( >. 1 request th.it t! . .! 

l iil.'i- , i.tiler and his 11 s | agents or assign: be directed ti roll .in (;< making ,.nv fuitliel • ii'.r.g.-. 

o a f, wi ll .is to m\ Ih-!.<•*• listed minor childicr. residing ivrh me ' have not atta fed th* 1111.0 

teenl : mrthdui 1 


-1 .r 


20 March 1969 


James G . Sl £lclcfie Co. 

Township Line and Jolly Roa<Ja 

Plymouth Siting, Pa. 19462 


ZIP Cad, 


Also addressed/Biddle James G. Co., Tovnshiplina, Plymouth, Pa.19462 
and James G. Biddle Co., Plymouth Mtg., Pa. 19462 


NAMES OK CHILDREN 


BIRTH PA IT. 


NOTH: This notice must be accoinpan.fd by the objectionable advertisement and tin envelope. 01 olln 

mailing wrapper, in which the advertisement was received. 


POD Form 

Mas 1%8 










1 
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* j o. Jtek-'J ir.-i. -T.T. ,.» 4 _ urn _n. &>. ?v* r-. ^na 


THE PKOTOGRAPKIC MANUAL OF SEXUAL 

*S r EC!AL PR E-PUB L!CATIC!\I PRICE - ONLY ES.08 *L 

Plc.rf check ui.pt op. L^i; to*' 

fj Please ship hook end place my runt* on your mj.lmg In 
^ I am rut.order mg at tha t.me hut place my name on your mailing i n 

r __. Bemc.o try t ama Us.;n your nviii.ng l.st 

Pftd*. Nr re ....... .. . ... Age ... 

4 t 


INTER COURSE' 

tm teci T ; rp 0 Gr!y/ 


C.TY 

i *• f I «' 


... . ... . . 

a. :6i i *.e seer :tw age ut 21 y.’.a . 




r 




23 


? 6 SfclLfcKb 
JtHtS Q BIZ-Lt LL 
fUrttUTH r.IG PA 


19*c2 


_J 


•ivOs. m. t t-u orr- •*» <*;» <rt ?1 yean and r ; sn xu t rent to that effn 
♦cnx-h to unmarried artrvrtj 

i eh-ck the writ ng of yaw own# and adu es* a* it eaxxt ikon , :l 

carKV'.U'Mti a patx 


Os*, to order No buuAv wil he 

any ■*i>or» u>A pteaoo make 'he 




V 


;.f. 


t 


W £ 


y f 

vr ^ ♦. / 

FEi^fFR 

CC.O: '„ ^ Cl 


• T' 

_ : Cr tt -.'ts-jata 

tSrt^cYVC 


Fsrs~ cw^s n^iL 


/ 

F " 

r 


>TT- 




-- - "V - - r\ „ 

• a \ 


•V ' : t 'V . 


t 


Ptf.'T R BOOKS. IrtC. 

P.O. Box 1E55 
Grand Central Station 
Wcw Ycdc, .'..Y. 1CC]7 

Can;tama.v „ 

fci c'outd cfc-w. fnd S . 

I lCauh i i Check ( |Uonr, Giujr 

Plaaa rud» nw m .Ur seaiud wrapp*i___ropioa 
ol "The Pt-cmgraphic Manual Of Sexual 
Intercourse ' it Uw *?eciet pra publication price of 
only SC fc8 pel copy 1 Am over the age ot 21 years 
and t ha*c npsyo the atarement rn tid 'afrto that 
effect. I undo stand t.\»t I .-vav return t.v Dock 
nrthn 10 uays alter I receive it tor an immadtel* 
refund of (ha porch*.# price 


■% > 



r 


« f C_<is I ^ 

-t i- AI D p 

1 «* f- 

. jr- t •r r :<Jt' 


TZ, ACT. TO tXDZZSZZZ 

T ': 1-37^3 cc.-LL;-, an CRlOL'R.r" 

v !'• •. ’ fv r'j |s u" r f *.~ • —_ . L‘ - < 

V.U l>. ~. h '. .. 

**' * i "-TJ £ —‘v r '* *. 


hi » s • 

.4,. I 


■.Aw.U.'\2 

J. : , «vd.tr1 

* .N . - - 

- iMd , ' « 

- —. 1;r .J 
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• RF AD WHAT OTHERS 
^HAVING ABOUT THIS GOQK 


■w 1 i> 


.... • OL 

*y<. a’ttS 

JR GUARANTY 

. V . - t ^ r 



' l*ih aiUM Out# book of III kind I hive ever seen I wu 
about the (tank way In which the photographs 
daplcted tho wtoua positloni of wx. but tha pubhmri enured 
th*i tho book would be offer'd only to adults " Dr. TJ4 E. 

Thu ia the first minute minual I've leen that didn’t beat 
around the bulk.“ Mrs W.R Now York City. 

Tha book |cve ua I whole new outlook on sexual poeribilitlae 
wo never knew exirtad " Mr & Mix J.K , Loi Angela*, Cehf 

I w oh Um book had been published 1 2 year* ago when we were 
liivi mimed ” Mr. A Mn A S . New York City 

• I only with I had wen tldi book early In my monied hf*. My 
iiunt^e finally failed for jiiit thoae rcasor.i wltlch are cowered 
u diipter Seven of thu book. If oidy I had known what thl* 
book now mtkei to clear." Divorcee who wot eoked to comment 

"We expect to be minted In t few months. We feel that this book 
wd! help get us off to t good itut in sexual matters. Thanks my 
ch.” LJk At ‘ 


much.** 


iCX. Chicago, 111. 


THE PHOTOGRAPHIC MANUAL 
v OF SEXUAL'INTERCOURSE! 


TRY n .. DOW'I liUY If... Willi our money bujt d . 

W«. as die publisher, have put t great daol of lime, rrumay *r.d 
effort into thu book. We liave strong feelings iboul thli book We 
feel this hook has long been needed in our ayclcty of sexual 
confusion and r.iahidjuetmenl. We feel this book will te of 
Immense value to thousands of men and women In oomnnee you 
of our unoerily end of Use faith we have in this marvelous book, 
we make this simple, itnuhtforwud cun ran ice to vou j 

copy of IMF PHOTOGRAPH II MvrxUAl OF Si XI At 
INTERl OUHSt Read It. Have your wife read it. If idler 
reading this hnok, you do not feel powerful In your t e* 
knowledge of sex if you and your partner ire noi c(\)oy> .g t .w 
heights of sexual excitement and pleswe. i.n . ly retn..i tl.e 
book Every penny of your purchase price wilt be immul'ately 
refunded Whir could be finer thin that? You have noth) g t.s 
low but the few moments It *akei to fill cut and r til n.r 
enclosed order form. If sex is r.d important pan of your liie, yo: 
owe it to yourself and to your sex partner lo rake adraiiiu./ of 
this pioneering book of sexual knowledge. And only oner will 
you have the opportunity to take advantage of tins money i..mg 
pre-publication tpccu! r.ffer Please ad today A posts ye 
reply envslupe Is enclosed for your convenience! And gi.a<* 
rememher, you arc trying, not buying, because if yi n nr 
diuatisIRd for my ica<on, your money is remmed wiilmul 
question or delay! Please order today! liolh you and your v.iir 
will be glad (hat you did 1 


OB TAI.LI' OF CONTENTS OB 

With the final chipler just complete a f.w short weeks ego, THE 
PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE is 
ilie latest most up-lo-dale sex manual on the market. It is the sex 
f today which 1s presented to you. this is no completion of 
ancient wisdom People change, even the techniques of sex 
htnge This is today's jjuide to sexual intercourse written for 
today's |V'iple' We ask you lo review the table of contents 

Preface 

Chapter I .History of Sex 

(triplet II . DtaeaMeneofSax 

Chapter III .. PhBoeopby of Sex 

Chapter IV ...*.You end Sex 

Chapter V . Male isd Female Sex Onans 

Chapter VI .Art of Un Miking 

t liauter VII . fowl ions for Sexual Intercom* 

(tiapterVltl .Female OnJ-Awd Sexuality 

< hiplcr IX .. Male OrxkAeeJ Sexuality 

t hapicr X . Female Technique for Satttfyinf the Mali 

Chaplet XI . . Male Technique for Salitfyliig the Female 
t ‘.apter XII Sexual Inlereourta Uartag 

Mcnstratioo tad Pregnancy 

Chapter XIII . SaltafylagSubMltutee 

chapter XI V . Sexual InUrtonne fas tha Old. 

ID and Handicapped 

Chapter XV . Compiling Your (Nan Handbook 

We venture to suggest that no three books taken as nne, offer the 
. oinplete coverage of tins single volume The above table of 
. Oiurntr but Biggest! llie scope of wlist u offered, bach chapter 
„ ,i model of dantv. of ilnwn-hueirlli language which takes you 
in isully to tha heart of the mailer Hits book was not written 
tor tlit profeaRoiuil, although we lolly expect tint many 
I'n.k'xuonats will biiisl upon liavmg a copy of this book In a 
prominent pooilkm on tlscir bookshelves 

Those who ase considering marriage will waul a copy of tliit 
book Thoae who are married and ua just beginning to find a 
certain tedium in their connubial bed will want to leak hart for 
vital answers to their problem Thoae who ua Ul, old. or 
handicapped will realize that their aex tde need not be the 
gnawing, frustrating problem it now seems to be 
Perhaps you hive feelings which you think are unnatural, even 
abnormal Yet your sex nature tries out for lulfBlment. Winch 
way shall you tuns’! Wliat can you do’ You can read this book 
and Find the gnawer. 


** j-M. SPECIAL "HC, 

pre-publicatioim'offer ' 


When it is published. THE PHOTOGRAPHIC MANUAL Oi 
SEXUAL INILRCOURSE will mil tor SI2 va anj at that puce 
it wilt be a fantastic bargain. But now. in a ipecial pre^uLlicailori 
offer, you can purdusr this flrat-of-a-kind book lor on!y 
and mve S3 lor a limited time only This ipccul pr»vubliCiU.a 
offer will not be repeated again Vou hove one chance and one 
chance only to take advantage of this tremendous olfet. 


THE PHOTOGRAPHIC MANUAL 
OF SEXUAL INTERCOURSE!' 

. - - ONLY $9.98 

+ ‘SPECIAt PRC.PUBUCATIOH LIMITED Tlltf 


YOU MUST BE OVER Till AGE OF I YI AK£ Tv> 
ORDER. No books will be slopped to unmarried nunou 

USE ENCLOSED ORDER FORM AND POSTAGE PAID ENVFUL I 


PO Box IGOb 
New York. N Y 1001/ 


PENT n BOOKS. INC 
Grand Cantral t'.tatioii 

Gentlemen 

Endomd pie ass tmd $ . ... 

I ICash I I Cheat I I Money Order 
Piaaae ruRi me m plain mated wrapper _- CO plea of I In 

PhotoyrajiliM. Manual lit Sexual InUoCOuru- at Ilia Bieciei 
urwpubluatlnn prlae ot (0 06 

I undaratand that I may return the book within 10 (leva etlw I 
receive it for to Immediate refund of the purchaao prioe. 

I hereby reprewnt that I am over the ege of kl year! and I have 
signed to that effect below: 


ugnaturu 

Print Nome.Age. 

Address . 

City. . State.Zip 

IX . .w . . . ,— 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-- x 


UNITED STATES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
MOTION. 


-against- 


PENT-R-BOOKS, INC., 


Docket No.72C 582 


Defendant. 


x 


The defendant upon the annexed affidavits, cross- 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
So of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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4. To grant such other, further and different 
elief as to the Court may seem just and proper in the 

0 

remises. 



HERBERT MONTE LEVY 
Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

-against- 

RENT-R- BOOKS, INC., 

Da fondant, 


ANSWERING AFF f NAVI' 
OF HERBERT MONTE 
LEVY, ESM. 

Docket “72 C 582 


STATE OF NEW YORK) 

: ss. : 

COUNTY 01' NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 

says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R -BOOKS, INC. This affidavit is subnrttcd in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-notion for summary judgment. 

I an personally and fully familiar with all the facts set 

forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this u.un¬ 
enforcing the prohibitory order (hereinafter sometimes TO) 
would be a useless order. As shown by the annexed affidavit 
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AFFIDAVIT OF HERBERT MONTE LEVY 


of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and more so -- using every 
possible available computer technology, to insure that 
second iruiilings ave not made to persons in regard to whom 
PO's have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 25, 1973 in Washington D.C. — Messrs. Gchiffer 


and Cogbil -- whether they had any suggestions as to how 
my client night take any better precaution to insure against 


violations, and they were siler.t on this score. Nor ha?; 


tire Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Escj. , ever been able to suggest any 
additional precautions which my client should take. 


Not only lias my client taken every precautio/ to 
avoid the possibility of ai second nailing, but ny client'.s 
position, as stated in the annexed affidavit of Mr. Schwartz, 


is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring conputer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
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an erroneous entry into the computer, ever be deemed a 

contempt. Hence, since nothing can be accomplished by any 
order to be entered, and sine- there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is clearly moot, and we cannot see how there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

nonetheless, though wo note this plea in bar 
because of lac); of jurisdiction, because of lack of cast; 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, we now turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
what we sec forth below, this case -- along with all the 
other related cases -- must be dismissed for the failure 

of the Postmaster General to make the final finding and 

order that ho is required to make before any jurisdiction 

can attach in this Court. Thus, fiubsection D of Section 4000 
provides as follows: 
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“III the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to nuke application, 
and the Attorney General is authorised to Make 
application, to a District Court of the 
United States for an order directing 
compliance with such notice." 

Virus, the Postmaster General must determine that 

the order given — the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any suoh 

determination. In fact, no determination v/hatsoever was 

made by the Postmaster General. The order itself, a forn 

order, merely recites as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the ALtoruc/ General of the United Gtates 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 


rumonced fh.it defendant acted in violation o.. a p.o.’.io l . 

- - —— 

order, does not constitute a determination that defendant 
had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 
a violation, and there could be evidence presented contra 
as well. Thus, there was simply no determination required 


r 
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l»y statute, but merely a recital that a prima facie case had 
been made out.This is totally different from a determination 
having been nade of a violation. 

Moreover, even hud a determination been nade, the 

statute required such a determination to be made by the 
Postmaster General. Vi.o doterr Lent ion here, such as jt in;;, 

was made by an "Officer in Charge" 

./■j are aware of no delegation of authority to a Postmaster to 
make such a determination, and for such a local official to 
...ako a request to the Attorney General of the United Utates. 

YoL that is apparently what happened hero. Moreover, if there 
’•<aro a..y such purported delegation pursuant to cither regulation 
or rules, we know of no authorisation for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering I.av/, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-sexual materials 
or who are eager to shut off the nailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
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to a r.iore reasonable person it night appear that such an 
advertisement was not pandering, i.c ., neither erotically 
nor sexually provocative. Thus, according to the Report o 
Commission on Obscenity and Pornography (Hantan Books Kdi 
1970) , at p. 133 : 


arousing 


f the 

Lion, 


"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
nailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 

However/ according to information we have 
received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 
of the dozens of business firms advertising nonsexual 
products. It has sought Court orders only when the first 
mailing was -- in the judgment of the Post Office --- 
pandering, i.e. ,of a sexually provocative or erotically 
.■'•ousing type. Thus, for example, I have received 
information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
made by such organizations as the American Civil 
Liberties Union and the Practicing Lav/ Institute — 
neither of which mail any material v/hich could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
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Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should see); a Court order. Since nothing 
can happen to a nailer unless and until he violates a Court 

order, it is ciuite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in it.s 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to dotormina which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
dercndant of liberty and property without the due process of 
law required by the Fifth Amendment, as v/ell as depriving 
defendant of the equal protection of the laws under the said 
Fifth Amendment. 
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Thu administrative eulpluint issued by the? Post 
Office did not state any cause of; action, in that it failed 
to allege the date of the alleged second nailing, and in 
that it further failed to allege that such alleged nailing 
v.'tis made more than 30 days after the defendant's alleged 
receipt of the alleged PO. 

As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
to the due process of law clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of lih^rtv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United St ates Post Office Department , 

’.97 U.S. 728 ( 1970), for the following reasons: 

In every Post Office hearing, the hearing offioer-- 
un employee of the Post Office which is bringing the 
complaint--has been the prosecutor, the judge, the jury. 
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<.ric!, to tho extent to which he has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
detornined that defend >nt or sonocne acting in its behalf has 
violated a FQ, suel determination has been made without the 
testimony of any person whatsoever identifying any natorials 

or the dates of their being receives or sent, thus without 

• legal evidence whatsoever. Despite repeated demand made 

refor by the* defendant here, no complaining addressee 
.s over been produced at an administrative hearing, nor 
has any such person 1 s testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Office disregarding its own rules and regulations in 
-vjnrd thereto, and consistently failing to give an*' 

.information whatsoever on ho - ./ its own rules and regulations 
ore being implemented. It is our understanding that the 
Post office has never even inquired as to the willingness 
° J ‘ complaining addressee to appear and give testimony 

at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second mailing, lias been accepted as 
uncontrovertable Gospel truth by the Post Office, with 
no opportunity being given to the defendant to show error 
or hostility on the part of the complaining witness. 
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Insofar as the plaintiff nay roly upon the 
■;>resumption of 39 U. S. C. Section ‘1009 (f), such 
^resumption in arbitrary, capricious, unwarranted and 

r.nt ..nonable, especially in vie*./ of the notoriously p n>r 
:.iil service of the last several years. 

The defendant has been denied its right to a 
hearing before the Post Otf’r-'-*, and, unbelievable as it 
may sound, the Post Office lias in effect taken a default 
against ny client by reason of its ovm inefficiency, by 
reason of its ov/n inability to properly transport the 
•mil to itsef- . Th • Pandering haw requires that a demand 
-or a hearing he. filed with the Postmaster General within 
- ’ ‘■lays alter the PO has been received by the mailer. The 
ost Office immediately began violating this provision 
of the lav, by requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone at a .local Post Office; this is 
clear from ar; examination of t.he text of the complaint 
issued by the Post Office. Thus, it was improper for the 
ost Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the time that the administrative 
complaint was issued in this case, I had followed the 
following procedure: 
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i hii latest star ip on the back of the envelope containing 
cho administrative! complaint, T reasoned, was the earliest 
tin „e upon w.aicn the PO was e livered to client; certainly, 
it was a reasonable date to measure from, since obviously 
tha Post Office could not have put a stamp on the back 
0j - the envelope after it had parted with its custody. 
Accordingly, when received from client, it was mv practice 
to nsiis a notation as to the deadline date for mailing 
in tlie demand i.or hearing, based on the latest Post Office 
stump. './here a stamp showing date was put on by nv 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
could fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday. Appropriate 
adjustnents wore made if a holiday intervened. I would 
then make it ny business to mail out my demand for a 
hearing on or prior to that deadline date. 

Thru ’./as my practice for many many months. The 
Pandering law's effective date was 7ipr.il 14, 19f>H. i had 
no problems whatsoever with ny practice until sometime 
in 1969 when I noticed that, although I was following 
ray prior plan of action, I was suddenly the recipient of 
defaults all over the place. 
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Upon inquiring as to why those defaults wore 
being taken, I van orally advised by Post Officials (just 
who advised no, I do not nuu rer.'.enbcr) that the Post Office 
had adopted a new construction of the statute, that they 
had now decided that they wore going to take the words of 
the statute literally, and if the derand for hearing was 
not actually "filed" by arrival at the particular 
Postmaster’s office on or before the 15th day, this would, 
be considered a default. I protested that even Internal 
P.jv anue Service, when it requires that you file a certain 
tax return by a certain date, considers you to be on time 
if your mailing envelope is postmarked on the day set 
for filing, and that tka Post Office was now claiming 
tin.t it could put ne in default by being slow and 
inefficient in the delivery of mail to itself. My protests 
were to no avail. Annexed hereto are copies of my 
correspondence in this regard, which were sent. 

I might also perhaps add that I was extremely 
careful to always have my demand for hearing sent out 
on the date that the demand for hearing bore; that demand 
for a hearing was sent out, though it is not reflected 
in the "certified" file submitted by the Government, on 
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July 16,* and there was thus absolutely no reason whatsoever 
why, in equity or logic, the Post Office took a default 
solely because of its own inefficiency in delivering mail 
to itself. 

* • * 

In this connection, I note also that in this 
very case, I took an appeal from the decision denying 
a hearing as evidenced by the correspondence annexed hereto. 
So far as my records now show, that appeal was never 
acted upon. Thus, this proceeding is being brought to 
enforce a PO while an appeal is still pending in the Post 
Office Department. 

The above also demonstrates that the file 
submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what it 
toms, in its notice of motion, an annexed certified 
copy of the record of the proceeding in the Post Office 
Department. However, the certification which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of law to be submitted 


*There was apparently an error in this case, since the 
complaint was received July 2, 1969, while the demand was 
dated July 1, 1969. My file indicates that my self-imposed 
deadline for mailing was July 16; the Government should 
have my mailing envelope, which will show the date of 
posting, which must have been, in my opinion, July 16, 1969, 
or earlier. 
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herewith. Tims, no evidence has been presented to the 
Court upon which it could base an order; the Govarnnent'r. 
Motion Must be denied, and summary judgment awarded to 
defendant. 


Further, v;e note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. All "certifications" seen to be 
nado by an official in Washington, D.C. Yet this 
official is not the one who has either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders (325,000 issued 
between 4/14/63 and 12/31/00) are maintained in 6-1 postal 
service centers across the country and contain the 
complaints, the offending material, and the resultant 

prohibitory o:dr." Vol. Ill, Technical Report of the 
Co. uiissior: on Obscenity and Pornography, p. 161. 

Even v/ere the purported certification in 
accordance with the provisions of the Rule, it would 
1)0 defective for an additional reason, to wit, the 
fact that the certification completely fiiils to 
specify which documents are being certified. The 
simple fact of the natter is that the certification 


has not been filled out, and is a completely blank and 
Meaningless certification, reading as follows: 
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"I hereby certify that the annexed docunonis 
constitute true copies of original records which are 
in the official custody of the Post Office Department, 
to wit: " - but these records arc never further 

identified. Hence, it is utterly impossible to tell 
to what the certification refers. The certification 
nay refer to the purported records filed in this 
particular case, or it night be a completely erroneous 
certification relating to a totally different case. 
There is no reason Lo believe one more than the other. 
In the complete absence of any identification of 
which documents are being certified, the certification 
must fall. And in the absence of any proof by 
affidavit, there is simply no evidence before this 
Court on this notion for sunnary judgment, and the 

Government's motion should be denied, and the complaint 
dismissed. 

Amongst the papers submitted to the Court 
is whnt purports to be a return receipt executed by 
defendant, for the particular prohibitory order 
involved in this case. However, there is simply nothing 
whatsoever to tie in that particular return receipt 
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with the particular prohibitory order. In this connection, 
it should be noted that this particular defendant has 
received approximately 200,000 Prohibitory Orders. The 
Post Office had issued approximately 325,000 Prohibitory 
Orders by December 31, 1969. Vol. Ill, Technical Report 
of the Commission on Obscenity and Pornography, u. 161. 

It ’could thus iau cue easiest thing in the world for 
‘the Post Office to have mixed up a particular prohibitory 
lor with a return receipt for another prohibitory 
order, or with u return receipt for a complaint, or 
with a receipt for virtually any communication between 
the Post Office and the defendant, — or between others — 
’ to have annexed that to the prohibitory order as 
the purported receipt for the particular prohibitory 
order. In the complete absence of any identification 
whatsoever of the return receipt being a return receipt 
for the particular prohibitory order, there is sinply 
no proof v/hatsoever as to cither the receipt of the 
prohibitory order by the defendant or of the date of 
such receipt. In the absence of proof as to receipt 
and/or date of receipt, obviously there can be no 
finding of a violation of that prohibitory order 
which would have become effective 30 days from thp» 
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date of its receipt. Since there is no showing of 
the fact of receipt or the date of receipt, it is 
thus impossible to show what war. the effective date 
of the order, and therefore impossible to show 
whether or not there had been a violation by a 
second nailing, assuming at this moment that a 
second nailing had been made. 

The Pandering Lav/, as it existed at the 
tine of the alleged violation complained of here, 
diu not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 
issued by the Postmaster General. 

In the case at bar, the order was issued by 
a local Postmaster, who had no authority to issue such 
an order. If indeed there was any ac 1 . 'nistrative regulatio 
authorizing the delegation to a locn... postmaster of the 
power to issue a prohibitory order, then, we submit, 
there is simply no authority in lav; for such delegation 
to have bean made, where, as here, the statute expressly 



AFFIDAVIT OF HERBERT MONTE LEVY 

The prohibitory order prohibited a nailing to 
(possibly among others) a person by the nane of Philip 
E. Sellers . However, the second alleged nailing was 

not to such person, but was addressed to a different nane, 
to wit, P.E. Sellers , a person 

not named in the prohibitory order as one to v/hon a nailing 
was prohibited. Tlius, there was clearly no violation of the 
prohibitory order. 

There is no showing whatsoever, and simply 

no indication whatsoever, of the date of receint of 
the second nailing. Therefore, there is no showing 

whatsoever, of the alleged date of the second nailing, 
by presumption or otherwise, and sunnary judgnent should 
be granted to the defendant, since Governmental proof 
of violation is completely lacking. 

There is nothing whatsoever to tie in the return 
receipt for the alleged complaint with the particular complaint 
Since, by Juno 30, 1970, according to Vol. Ill of the 
Technical Report of The Commission on Obscenity and Pornography 
p. lb0 the Post Office had issued more than 3,000 complaints, 
it was extremely easy for the n ost Office to have erred 
administratively, and to have nade the error of attaching 
the wrong return recoipt to the complaint. Of course, as 
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*!r. Schwartz admits, lie nay have made a mistake as well --- 
wo all make mistakes. Hat there is simply not one scintilla 
of evidence to show that this particular conplaint was ever 
served upon the defendant. In a department which handled, ns 
well as the complaints referred to some 200,000 orders against 
defendant and an estimated 750 complaints against it, 
it would be simply ludicrous to expect 
that mistakes have not crept in. But, in any event, 
in the complete absence or any evidence by affidavit 
or even by any notation giving the faintest connection 
between the return receipt and the administrative 
conplaint, there is simply nothing whatsoever here to 
show that the complaint was ever served, or when 
it was served. 

While the lav/ as quoted in the Government 
brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the time of the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 
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On the contrary, the conplni.nL and order 


•. ure not even issued 

Charge”. 


b’■ a local. Postmaster, but by an "Officer 


There lias been neither showing nor clain that 
there was any statutory authority palpably lacking 
for the delegation by tho Postmaster General to such 
person, an authority which would seen to be singularly 
lacking, in view of the fact that, recommendation ha:; lwcn 
made to the: Attorney General to seek a Court order upon 
the say-so not of the Postmaster General, a Cabinet officer, 
but on the sav-so of a minor functionary. If there be such 
a delegation of ^luthority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

Finally, we note that the prohibitory order and 
the complaint issued out of the Post Office not at Plymouth 
Mtg., Pa. , the address to which the first nailing was made, 
but out of Philadelphia, Pennsylvania 
We submit that the Postmaster at the latter cltv 
has no jurisdiction over nailings to the former city. 


This affidavit has been particularly directed 
towards the particular facts in this case. We also submit 
herewith an affidavit by Richard S. Schwartz, which will 
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be filed in every one of the presently pending Pent-R cases, 

* 

which attacks the proposed relief requested by the Government 
on numerous other grounds, common to all of the cases 
pending in this Court, against this defendant. 

For the reasons stated in this affidavit, 
as veil as for the reasons set forth in hr. Schwartz' 
more generic affidavit, \:e submit that the Government's 
motion for summary judgment should be in all respects 
denied, and that our cross motion for summary judgment 
should be in till respects granted. 

Sworn to before me this 

day of November, 1973 

HERBERT MONTE LEVY 


orsom SAfcrrf 

Notary Public. S* it* ot New York 

No 

Oualime-i r. •' .. -5 Co r»ty It 
Commission Exp. M JO, 19 Jyj 
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zmand ec.< meaning, etc. 


Officer xn Churgc.’^Q^. Herbert Monte Lev'', 
James J. cotoggro 295 Madison Avenue 

Philadelphia, Pennsylvania 19104 Hew York, New York 

Pent-R Books, Inc. DATED: July 1, 1969 

ads. P.O. (?eter E. Sellers) 

P.O. Docket No. ph-69-4444-69 


v " — —has -ov_e-vee in tne ^oovo matter, dated 

July 1, 1969 • We hereby demand a hearing, and 

-c-c.-ar request pursuant to 956.10, that this matter be 

cousoiioatea wrtn tne many otr.or Complaints involving client 
pe.,v*j...g across the country, involving tne same or similar 
...----ngs, a„d -emovea to New Yor.t tor nearing. Our demand 
tor cnange or place of the hearing is made pursuant to 

95o. 6, r.o«- o.i—y >-o att.ary j errsaictional requirements, 

.j^.t to avoid questions or unconstitutionality. Moreover, it 
our understanding that your practice is to present no 
w-L.e^.jOS v/r.atsoever at tne hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
v-olation, tne violation was intentional, maevertent or 
preventable. We further intend to have one or more witnesses 
trom tnrs area to testify as to the arbitrary and unreasonable 
tature or the underlying statute, and hence its unccnstitutionuiity 
boto on its race and as applied to this case, based upon their 
expertise rn the mil order business. Dor a further explanation 
or our claims in tnis matter, we enclose herewith a copy of 
a * * s**sw63T fi—e ci in c. pending Cu^o ^p— epu—ea o y undersignec.) 
oat-tied Unitec. States v. Book Bargains . [if such a copy is 
r*ot enclosed herein, we note that a copy .thereof was previously 
furnished to you in Pent-R Books. Inc. _ads. 

* ° ■ ( Pet-fir K- S ellers _), P.O. Docket No. PH-69 -4444-A q 

We hereby incorporate by reference all points made in the said 
Answer and make the same defenses and objections as are made 

Ci*4crcin« 
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.'o demand that the complaining addressee .appear to testify 
^.nd he cross-examined, or, in the alternative, the. >-ne 
Comoiaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before wc receive 
che Notice of Kear ng, so that we may determine within ~-ve 
aays of the receipt thereof whether to take testimony o^ 
the complaining adaressee by deposition. Denial of the rigwt^ 
to confront and cross-examine would be in violation o. cue.,, 
Sixth Amendment righ:s. 

^ 'Cii'’'' ou" determination as to whether to same 

deposition, kindly advise as to v/ho the "Deposition Officer" 
v.ull be under Rule 955.8, his feus, and the authority for 
Post Office contention as to payment o- foes -nd expensea 
v:.e .v-ssos, and the amount thereof, since wo have been unvote 
_o find any law requiring such payment. Wc further roguesc 
..nd demand chat the deposition be taker, in New York City. V.h 
further demand to be advisee wnct..er tne addressee was o.. 
a Post Office Inspector, working for the Post Office, afrimacea 




or influenced by it. 


^ -q 0v* assise in cno ccciui.**ucio»* Oi tno ni**n*3iO Jo luocs 
landing across the country re client involving tne name or 

... r? J — 1 ^ 4. i. « «• •. - 


• T> — mailings, v/e are senai. ; '-opi 


of this lett 


,_V.o Assistant General Counsel c .e hailubility .dvii.o.. o. 
.ho United States Post Office m Washington, as well as to 
w ho Postmaster General. 


hereby demand dismissal or tne Complaint 
ison(s): 


for the following 


1. The underlying legislation authorizes Prohibitory^ 

Orders and Complaints to be issued by the ?Oa,.«n-^‘ 
General. The order and complaint here v/e.e not 
issued by the Postmaster General. Tnere has nee., 
no delegation of authority by the Postmaster General, 
and any such delegation would oo m contradiction Or 
the statute. We accordingly take the position that 
the Prohibitory Order and Compiaint here (ocx) 

(nullities) . If either the Order or 
the Compiaint v/ere issuea ^.y someone o,.ie. then tn«- 
local Postmaster, our contention applies _a ,iorjuoraru. 


♦ 
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2• co or sr*ow coo cate or 

to&o c*.clcgoa soco**u S*ncc a sococc mailing' 

v/uuid l o i.oc P rocxoieery orccr oc^y x^ oor*c 

lr.ore than 30 days after the effective date of the 

Oj.uc. , * * e o. 11 ^ ^ l ^.LkXcs bO otc.ee 

° CuUsg Ox uc cion . l'*o .Cvvcr f .r.luro to advise 
of the clicgcu dace or the alleged second mailing 
denies client's Sixth Amendment right to know the 
etc a re a., c* c a ex so o . c*.c uccusuc. e n c^g a i n s t it, anc. 
deprives it of liberty and property without due 
process in violation of the Fifth Amendment. 

3. The Prohibitory Order forbade a mailing to Philip K. 
Sellers; the alleg .c second mailing, however, was to -- 
Peter E. Sellers. Thus, the Prohibitory Order was A '' 
violated. 

4. Since the alleged second mailing was refused, the 
addressee would not have made the necessary documentation 
as to the contents of the second mailing. 


HERBERT MONTE LEVY 


■ 
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AFFIDAVIT OF HERBERT MONTE LEVY. 


S-pteober 2, 1969 


I^wrenco, Sr?q., 

. , jutanc ri«fier»i Counsel 
i 3 1 Office Department 
liability Division 
-ai.igton, D.C. 

ar ;Sr„ Lawrence* 

Re* Pent-R .books, Inc. ads. P.O. (Gladden) 

P.O. Docket No. RB-KC-29 

* " ads. P.O. (Xiyak) 

P.O. Docket NO. NT-69-7839-138 


ads. P.O. (Messer) 

P.O. Docket No. R5—P—277 



P.O. Docket No. PH-69-4444-69 

ads. P.O. (Walsh) 

P.O. Docket No. NX-69-7207-134 


TP.O/AHT Distributing Corp. ads P.O. (Daua) 

P.O. Docket No. BOS-P-69-24 


'gain, please consider this as a notice of appeal in each of the 
hove natters for the hearing denials therein, and a brief in nuo- 
porfc thereof, inco porsting ray prior arguments by reference. 

This tije, I ara particularly appalled by the hearing denial in 
Xiyak, where the demand for hearing was sailed to Newark 12 r*ys 
after receipt of the complaint. This r.ieans it took at least four 
days for the latter to arrive — I can drive to Newark froro my 
office in 25 minutes. 
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September 2, 1)69 


" ;v. 1 1 3 o somewhat puzrled by the hearing denial in : esser, dated 
. juac 20, 1969, inasmuch at an Order had already been made dated 
A‘. juot 1st, which I :r?poalad to you in ray letter of August 11, 
lJiO. 

C'.n'i we clear up all these itaurs ’ 

Sincerely, 


Herbert Monte Levy 

-: 'll,/ rjol 


AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION . 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OK AMERICA, 

Plaintiff 

-against- 

PENT-R- ROOKS, INC. 

Defendant 

STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 


ANSWERING AFFIDAVIT 
OF RIC HARD S. SCHWART Z. 

Docket # 

72 C 582 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government’s motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the facts set 


forti herein. 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 

TO AVOID OFFENDING RECI P IENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 
defendant, or upon the outside of an inner sealed envelope, 
there had always appeared a notice advising the recipient 
of the nature and content of the advertisement contained 
therein.* If the recipient did not want this material, 
lie merely marked the envelope "Refused", as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend¬ 
ant removed the addressee's name from its mailing-list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 

ibis practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 19/0 required the lcgond 
Sexually Oriented Ad" to appear on t Ire? envelope or on an inner 
scaled envelope. Defendant then foLlowed that law. Sec Pent-It 
. Hc 1P'9-.» Inc,, v. .Ijn i.ted S t ates Postal Servic e, 328 F. Supp.207 
(E.D. N.Y. 1971). 


i 
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the Prohibitory Order and following through for a complaint. 

17c emphasize that defendant had always doiu- t’is -- starting 

if 

long hefore the effect! date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think tbit the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2%v . And though some 200,000 people 
purportedly objected to cur ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 

Manual Af" Sexual Intercourse", have been ruled nan-obscene 
and constitutionally protected by Judge Masterson of the 

U. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stewart , unreported, Grim. No. 69-162, 

Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.C.C. §4009 or its successor b npplled 
to the defendant, who is shown here to be engaged solely in 
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publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process oC law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
with "4009, as v?e note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their — and defoliant 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Ro wan . a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 




AFFIDAVIT OF RICHARD S. SCHWARTZ 


SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 


PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 


ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 


TORY ORDER. 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used. 





552a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

o 

we submit that not only does defendai. have no intent of 
violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulne .. in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at. length below, 
there is no doubt of defendant's good faith and'diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pcnt-R made about 10,000,000 mailings. But long 
prio • to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made' with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
thr . it now estimates that it used the services of the 

j 
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equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up atrl 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the comj ter could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 

mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mail Lings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the* 
situation. It Is and has been as nearly perfect as a system 
can be. 

.. v 

. 
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Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter of one 
percent (0.0257 o ) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a ~hird time upon receipt of a Complaint filed in this 
Court. 

Even if an injunction were issued in this case, it 
■would and could have no effect by way of insuring better com¬ 
pliance in the futcr . With all the efforts we have made, 

it would be unjust to us to do ,o, in view of our good 
faith, and not in the public, interest. 
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Actually, our success ratio 


Gu*"er than 


the figure of 1/4 of IT. violations -- o» 


*L < r".p lienee . 


Thus, we note the following: All mailings for defendant were 


handled by another corporation, RAS Enterprises, Inc., of whirl 


Mr. Stewart is again the President and I am again the Secretary, 


as here. The mailings made by RAS Enterprises, Inc. are almost 


all of a nature that some would undoubtedly find erotically 


arousing or sexually provocative, so that the mailings of 


virtually every other corporation which had been processed 


by RAS have resulted in prohibitory orders. However, though 


we estimate that Pent-R, plus all the other corporations ser¬ 


viced by RAS (including RAS itself) have probably hau ap¬ 


proximately 248,500 prohibitory orders issued against them, 


there were only seven administrative complaints of violation 


issued in the first half of 1972, none in the second half of 


1972, nor in the first 6 months of 1973. Since then, there 


have only been three administrative complaints, all issued 


against an affiliated division of RAS, Companion Products; 


no material whatsoever was furnished in regard to one ot the 


complaints, so we are at a loss to know whether or not it 


X 


v 
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was justified; in the two cases where some materials were 
annexed to the omplaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
arc approximately some 248,500 prohibitory orders issued 
and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 
between January 1, 1972 and date -- an alleged violation 
rate o J ; less than 0.0047c''*'. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17,, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply notling else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 


* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.0047, to 0.0037,. 
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Of course, before the Pandering Law became effective 

• * . *' 

in -968, defendant had tooled "p in order to be able to comply 

with it. It immediately, upon receiving its first prohibitory 

order, began to comply with the lav;, in the following way. 

After a prohibitory order was obtained in the Post 

Office, it was opened by defendant, and dated with the date 

of receipt (subject, of course, to error -- a lot of them 

in the beginning, where we failed to put on the date of receipt). 

A photocopy of each prohibitory order was made, which was sent. 

to the computer house, or "Listing House", while defendant 

retained the original for its files. At the computer house, 

the names and addresses of persons to whom mailings should not 

be made, as they appeared in the ordering part of the prohibitory 

orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 

written material into electrical impulses which are put , and 

then stored upon, a magnetic tape, in a ymbolic form. The 

• 

Pent-R mailing list was put up on a tape itself. When a 
name appearing cn a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
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would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At tne same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant v’ere and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising' 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 

of such mailing lists owned by defendant, and those rented or 

^ * 

purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant , especially since l.he n 
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on rented lists were usually listed in random rather than in 

alphabetical ord-r, Since the use of an optical scanner 

and computer to eliminate names on a list involves the 

copying of the names (by their translation into symbols 

stored on the maj .etic tape), and since the owner of the rented 

list will not permit that list to be copied, the defendant 

* 

found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use. of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, uafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to chev the names 

of persons as to whom prohibitory orders werp issued and out- 
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standing. Thus, the defendant has been forced into the position 
where it can mail to persons o n mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewhere* between 
5,000,000 and 10,000,000 persons. Even allowing for a 
207, of overlap of names on ,nailing lists already used with those 
on such rented mailing lists, the operation and effect of the 
statute has been to prevent mailings for First Amendment- 
materials to approximately 8,000,000 persons within the 
United Staten within the last three years. 

Further, in this connection, we note tint on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner t.-nreof 
would insist upon having name and addresses on such lisl 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be nailed 
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is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 
herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 

it 

would have had to be printed out anew at least once every 30 
days. This particular aspect of the matter itself would have 

a 

cost at least a minimum of $18,000 per year. 




To circumvent 
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this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
mailing labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jones, the 
computer would simply net recognize the name. 


'•’•'Such use has recently been resumed, but only to the limited 
extent that carbon copies arc made of names and addresses only 
of'those who have bought from us, as to whom the Pandering haw 
does not apply, CE. Pent-R Books. Inc , v. United States Postal 
Service. 328 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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To avoid this problem, and similar problems, the 
only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 

to a computer -- a mailing to her could not have been prevented. 

0 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing ILsL 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to ever, 
better comply with the law. 
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To even better comply with the law, an improvement 

was made on or about November 14, 1970. Under this new 

system, the computer sought out the first five letters cf the 

last name of the addressee, and automatically removed from the 

mailing list the name of any person at the same address who 

has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 

people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 

would have automatically prevented mailings to all persons 

at that address the first five letter of whose last name are 

SCHWA. Thus, in order to comply with the law, mailings 

to Irving H. Schwartz and Herman Schwartzman as well as to 

Schwartz, Schindler & Levy, all existing persons or firms 

at that address, would have been prevented. 

Thereafter a still further improvement was made, 

9 

effective in the Spring of 1971. This eliminated from the 
FAS mailing lists the names of all persons as to whom the 
following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 

___ i 


* -j. 
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A. The first five letters of the last name 
coincide. 

B. The first thiee digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus,' in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at '.ay address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 2.95 East 42nd or 295 East 4.st, 
etc., etc., would not receive mail, even though some of 

such persons might be customers.* The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 


* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-407, 
of the cases. We note t' at should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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since the numbers of the street address control. We have 
'jthiis succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.5%) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

I should perhaps also add that when we receive n 

complaint of a violation of a prohibitory order, we once 

again feed the name and address of the addressee into the 

computer, even though in almost all probability it is already 

on our tapes, and though the second mailing was due to matters 

beyond our control (e.g., the second mailing was to a new 

address when the Postal Service had only ordered cessation of 
mailing to an old address). 


J 
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That our program seems to be working is evidenL 
from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Tost Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mall 
processed by HAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the clear violation of its 


* This does not take into account persons in the Armed Fur:us 
who may be deprived of mailings,it would seem that one person 
named "Smith' 5 or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us 
We have no idea how many persons have the same APO address; w 
are thus unable to come up with a figure foi this problem. 
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First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 

any practical legal effect upon the then existing controversy. 
Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would noL roach 
those who did not want to receive its mail. Moreover, when 
the Ooldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 





569a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

$10,000 a year.* While continuing to comply with that 

requirement, Pent-R tested the statute before a three Judge 

federal Court; during the course of those proceedings, the 

government constantly modified its regulations, under the 

Goldwater Amendment so that that case was rendered moot and 

dismissed. One of the modifications followed Pent-R’s practice 

begun long before the statute was enacted or became effective, 

c>f giving a warning notice of the type of contents on an inner 

sealed mailing envelope. Pent-R Books , et al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 
m context, we note that although some 200,000 prohibitory 

orders were issued against Pent-R, only approximately 750 

complaints were ever made under the Pandering Law, according 

to the estimate of our attorney and the informal estimates 


'In analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 2 L of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.5 
children per adult name, then some 5 °L on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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of Postal Service officials -- an alleged violation rate of 
0.375% at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 1% 
(0.0257.) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 
become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 
one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe tlat we have raised substantial 
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questions as to constitutionality in the operation and 
effect of the Pandering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue ai order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. Wo 
submit that the law should be so construed in this case as to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been tally informed of our 
system 1 s working. What more does the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/4% compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will bo grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 
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A comparison of the way in which the first 
mailing was addressed, that is, the physical set up thereof, 
to the way in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a rented 
list. This is obvious because of the differences; had the 
second mailing been to the same mailing list as the first, 
the two mailings would have been identical, letter for letter, 
type style for type style. Since they are not so identical, 
it is plain that one of the mailings, probably the latter, 
was to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
constitutionally, by mailing to a name on a rented list. 

WHEREFORE, deponent prays that the plaintiff's 
motion for nummary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn 

ftl 


to before me this 
day of November, 1973. 


GIISOM SAFDEYF 
Notary Puhli*, ' o! Now York 
Nr> i 

Qualifl*«J • "* 1.1 Co*.;r fy I 
Com mission Exp •< . M'.nh ^0, 19 





EXHIBIT, ANNEXED TO DEFENDANT'S CROSS-MOTION 

tfBOOT YOUR SUBSCRIPTION 
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Your subscription to Popular Photoc- 
raphy is maintained on one of the world's 
most modern, efficient computer systems, 
and if you're like 99% of our subscribers, 
you'll never have any reason to complain 
about your subscription service. 

We have found that when complaints 
do arise, the majority of them occur be¬ 
cause people have written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under "William Jones, Cedar Lane, 
Middletown, Arizona,” and you were to 
renew it as "Bill Jones, Cedar Lane, Mid¬ 
dletown, Arizona,” our compute: would 
thin* that two separate subscriptions 
were involved, and it would start sending 


you two copies or Popular Photography 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead to difficulties 
For example, to the computer, 100 Second 
St. is not the same as 100 2nd St 

So, please, when you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag- 
azine-or else copy your name and ad- 
uress exactly as they appear on the 
mailing label. This wiM greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly. 


mmt 5> •# fSSRSgRtg! 
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No. 474 • Loose leaf 

"&K0N F/NIXKORMAT 

ha::d3co:( of photography" 

By Joseph 0 


\ w 


Coop«r l Joseph C Abbott 

• 3rd reviled edition 

' • Over 4J0 P3s.cs 

• Lerje 7" x 10" format 

• More than 700 photos, 
chi'ts & diagrams 

! • Accuracy approval by 

Nikon 

Covers every aspect of 
Nikon end Nikkormjt 
models, and accessor 
Supplements available 
for continuous up Jatmi 


No. 688. 

"THE Honeywell PEHTAX WAY" 


Edilc 


By Herbert heppler 

iat Oiractor 1 Publisher of Modern Photography 


If 


•3 


$17.5C 


No. 669. 

ai le::a a.:id leicaflex way" 

By Andrew Matheson 

• Latest ravlwJ edition 

• 495 p.goi 

• Hundreds ol photos, 
illustrations, Diagrams 
und churls 

• Covers all latest models 
(k accessories 

• Including the leica M4. 
and U:calle> 5L 


Latest revised edition 
More than 350 pages 
B. 4 vV. & color photo 

sections 

Covers all Pentax models, 
accessories & equipment 
Including Spotmatic. H3v. 
Hla, previous models, 
and motor drive system 

$11.95 


No. 677. 

"THE R0LLEI WAY" 


<*■- 


...L-* 


r 


V> 


$10.95 


No. 61 




WAY" 

B, H. Frt,t»e 

• Latest edition 

• 419 pages 

• Profusely illustrated in 
B. & W & full color 

• Includes all latest 
models, lenses, accessor¬ 
ies & older models 


$.3.95 


V. 


By L A. Mannheim 

• Latest revised edition 

• Tho only source of data on 
the full range of Rollai 
can,eias accessories ma 
tenals 1 tochnsqya* 

• Covers all major subjects 
such as animals, children, 
closo ups. color, copying, 
nudos. portraits, sports, 
theater, undurwator. etc 

• Photos, tables & diagrams 


$12.95 


MAIL COUPON TODAY! 


. Popular Bookstore of Photocraphy, Dept PP 271 
| 915 Broadway, NY. N Y. 10010 

| bend me these Camera Manuals: 


| No. 

j No_No 

| Enclosed it S_ 

j order. Add 35* for shippi 
■ loss than $10 00 
| sales tax 

i_ 

| Nam# 


No_ 

No- 


N Y 


. m n check or £} money 
mg X handling on orders 
rendants add applicable 


0T:.2R P.’crSTloE CAMERA MANUALS 

622. Contax Way by Freytag . $ 9.95 

619. Tne Contatlex Way by Fraytac. 11.95 

937. T; a Leica Book by Kissalbach. 9.95 

9j 8. The Laicaflax Book by Kiualbach. 9.95 

132. Mmox Manual by Coopar. 7.95 

675. Itotina Raflax Way by Mannheim. 11.95 

693. Retina Way by Croy. 11.95 

667. Lxa Book by Wurtt. 5.95 


I City 


Stele 2 ip 

I Order* (wr fin.oo .»r |iu%i|>aiil hi 

I I h A. A <'aimil.t A«M IOV» fur uTMur** tUTUvry 
(«in-|il Al*o/|-’l*Oi Tl«w i;t»»iu«sl<« *rv uJ'o avail* 
| ehlt* from your favorite |>Imho vl*«Wr or lH*<k*turv 

I ______ _ 


NEWSFRONT continued from page H 
in convention here that Kodak is tri.! mar¬ 
keting three-solution process for color 
prints. It may replace present five-solution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent,” 
has bleach-fix that is “completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery." Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of UODj, He said 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po¬ 
tential pollutant. 

New York —Our man Rothschild to 
speak at communication parley: Among 
panelists at 15th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photography’s senior editor, Nor¬ 
man Rothschild Other participants at 
meeting, slated for April 28-30 at U. of Mi¬ 
ami, Coral Gables, Fla., include Gilbert M 
Grosvcnor, editor and vice-president of 
Notional Geographic ; Erich Hartman of 
Magnum, Richard Grossman, president of 
Grossman Publishers; Tony Vu.-c.iru of 
Look, Inge Morath, free-lance photogra¬ 
pher and wife of playwright Arthur Miller, 
Burton McNeeley, undersea photographer, 
John Schearer, free-lance photog.apher; 
Larry Schiller, film maker, Paul Flue pho¬ 
tographer from Holland, Martin Du.'.y, 
manager of design and media for A T 4.1 
Co., Marcello Ablaza, official photogrr 
pher to the president of the Phillippm* 

Dr Wesley Clark, dean of the Sc.anti 
Journalism. Syracuse University, and Job; 
Olson, staff photographer of Life Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers 

New York — V.'ith deep regret. we note 
the following deaths 

Charles Ratio, founder and president of 
Rapho GuiilumeUc plu.to agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG. He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A. Aubrey Bodine, photo director of The 
Baltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of his be't 
pictures appeared in My Muryland. 

Kyoichi Sawada, U.P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 fo: .cture of Vietnamese mother 
fleeing enemy attack O 

POPULAR PHOTOGRAPHY 
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AFFIDAVIT OF HYMAN GOLDMAN IN OPPOSITION TO GOVERNMENT'S 
MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
__ 


UNITED STATES OF AMERICA, 

Plaintiff, 

-against- 

PENT-R-BOOKS, INC., 

Defendant. 


x 


AFFIDAVIT 


STATE OF NEW YORK) 

: ss.: 

COUNTY OF KINGS ) 


HYMAN GOLDMAN, being duly sworn, deposes and says 


that: 

I am and at all times from 1968 to date have been 
employed by PENT-R BOOKS, INC., sued as PENT-R-BOOKS, INC. 
herein, as a messenger Accordingly, I was the person who 
most often went to the Post Office to pick up registered 
mail, which was held for defendant at the Post Office Registry 
window. I have been asked to describe the way in which this 


was handled. I now do so. 
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<s» 

When I asked to sign a return receipt, it was not 

my practice to write down the date on the return receipt on 

which the material was received. This would usually be 

written, by stamp or otherwise, by the Post Office employee 

behind the Registry window. Sometimes this was done while 

I was waiting, at other times dates were stamped on some 

» 

receipts after I had signed them, or while I was still signing 
other receipts. At still other times, the person behind the 
window would stamp the date of receipt, I assume, after T 
left, for such person had not stamped the receipts with the 
date prior to to my leaving. 

I did not have an opportunity to always see what 
material I was getting before I signed for it. On numerous 
occasions, particularly when a lot of registered mail was 
received, -- as was the case in 1969 particularly I 
was on many occasions given a batch of return receipts to 
sign at the same time, or a manifest sheet listing numerous 
items. Only after I signed them would I then be given the 
materials that I had supposedly signed for. Thus, on 
numerous occasions, I had no opportunity whatsoever to check 
to see whether all of the material for which I signed had 


been received. 
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There were of course many opportunitities for 
errors. Thus, the person behind the window could have put 
on the wrong date of receipt; I might not have been given 
a mailing piece for which I signed; I might have been given 
a mailing piece for which I signed one or more days after 
the date on which the receipt was supposedly stamped. And 
the opportunity for errors to be had was aggravated by 
the fact that, in 1969, there were frequent occasions when 
I had to sign for between 30 ana 50 mailing pieces at the 
same time. 


Thus, the fact that a return receipt bears a 
particular date does not necessarily prove that it was 
received by Pent-R Books, Inc. on the date that the return 
receipt shows. 



HAN GOLDMAN 




Sworn to before me 

this 2nd day of November, 1973. 



f r' ; . 
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MEMORANDUM AND ORDER BY DOOLING, D. J 
UNITED STATT5 BldCRtCV COUP’" 

EASTERN DISTRICT OF NEW YORK 

~ ~ ~ ~ ~ ~ — - - - -V 

UNITED STATES OF AMERICA, 


-against- 

PENT-R-BOOKS, INC., 

Defendant. 


^2 q 502 
(SELLERS) 

MEMORANDUM 

and 

ORDER 


Appearances: 

LLOYD H BAKER, Esq. (DAVID G. TRACER, Esq., United 
States Attorney, of Counsel) for Plaintiff 

HERBERT MONTE ICTY, Esq., for defendant 

i DOOLING, D. J. 

! 

I 

In this action to obtain an order commanding cc 
pliance with a Post Office Prohibitory Order issued urn 
39 U.S.C. § 3008 (formerly § 4009), the plaintiff has r:„ 
for summary judgment on the administrative record, and 
defendant has cross-moved on affidavits. The principal 
objections of defendant are those raised and disposed of 
in 69 C 1362, 69 C 1290, and 72 C 609, # and 

what has been said in those dockets need not be repeated 
here. , 

The only point made in this case by defendant 
apart from those passed on in the above dockets is that 
defendant's allegedly timely mailed Request for Hearing 
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jj was ignored. It was mailed to the Postmaster at 
j Phlladel Phin. Pennsylvania, from New York City, a very 

li fGW (lf any) dayE aftcr thc receipt of the complaint. i». 

I 

| thlS case ' however, remand to consider the timeliness of 
the mailing is not appropriate. The form of objections 
allegedly sent to the .ostmaster raised no points not 
resolved against the defendant in the dockets referred to 
j. above cxrgpt the objection that the second mailing w«v., 
apparently "refused" and, therefore, could not have Leon 
found "pandering." Apart from the facts that "refused" 
does not mean "refused without opening and examining" and 
that the envelope signalled the content of the mailing tht 
Prohibitory Order and the statute require that there bn nc 
second mailing of any kind, whether "pandering" or not. 

Accordingly, it is 

i 

ORDERED that plaintiff’s motion for summary judgmen 
i is c J rantcd and defendant's cross-motion is denied. A form 

i 

| of judgment has been approved for entry by the Clerk. 

1 Brooklyn, New 

July 29, 1974. 



I 
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JUDGMENT. 


dis¬ 


united stats-: Or AM 



i C A , 


A 


-against- 

PENT-R-BOOKS, INC., 


72 C 582 

(SELLERS) 

JUDGMENT 


Defendant. 


X 


This action coi.e on for hearing on the cross-motic: 
the parties for summary judgment before the Honorable Jen:. 
Dooling, Jr., District. Judge, and the motion of plaintiff 
having been granted and that of defendant having been d.m 
in the decision duly rendered, it is 

ORDERED and ADJUDGED that defendant PENT-R-BRCOKS, 

its agents and assigns (1) refrain from any further mniii: 

j 

pHILIP E. SELLERS, JAMES G. BIDDLE CO., TOWNSHIP LINE and 
jjOLLY ROADS, PLYMOUTH MEETING, PA. 19462, 
or .intended for the indicated address by any variation of v 
dressee designation, such as, but not limited to, occupant, 
householder or resident; (2) immediately delete the abov* -n 
party from all mailing lists owned or controlled by it, its 


© 
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agents or its assigns; and (3) immediately abstain from ar. 
sale, rental, exchange or other transaction involving mail 
lists bearing the name of the party named above. 

Brooklyn, New York 
July 29, 1974. 











